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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 


tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
OCTOBER 1978 
AGRICULTURE DECISIONS 
Agricultural Marketing Act of 1946 


A. KOCH AND Sons, INc. FSQS Docket No. 6. Consent order 
— Sanction 


ARMOUR AND COMPANY. I&G Docket No. 62. Order denying 
petition for reconsideration 


(No. 18,751) 


In re A. KOCH AND SONS, INC. FSQS Docket No. 6. Decided September 
25, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of an order against it as set forth herein. Grading 
and acceptance services rendered to respondent under the Act are withdrawn from 
and denied to respondent for the period September 25 through October 4, 1978. 


Marshall Marcus and Sally Ogelby, for complainant. 
Donald H. Swain, Cincinnati, OH, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946* (7 
U.S.C. 1621 et seq.), regulations promulgated thereunder (7 CFR Part 
2853), and the Department’s Rules of Practice Governing Formal Ad- 
judicatory Proceedings instituted by the Secretary (7 CFR Part 2853, 
Subpart H). A complaint, issued by the Administrator; Food Safety and 
Quality Service, United States Department of Agriculture, was mailed 
to respondent on July 19, 1978, setting forth the allegations which con- 
stituted the grounds for this proceeding and availing respondent the op- 
portunity to answer said allegations and request a hearing on the mat- 
ter. Respondent filed its Answer on August 8, 1978,** setting forth its 
defenses and requesting a hearing on the matter. 


*This was 1966 in the filed proposed Consent Decision and Order. The date of the Act has 
been corrected to 1946. 

**The Hearing Clerk’s stamp shows Respondent’s Answer was filed August 8, 1978, not 
August 9, 1978, as set forth in the proposed Consent Decision and Order. 
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It now appears desirable to both parties in this action to settle these 
matters, therefore, pursuant to section 1.138 of the Rules of Practice, 
the following Consent Decision and Order shall be entered into: 


1. For purposes of these proceedings only, respondent stipulates and 
admits to the allegations contained in paragraphs 1 and 2 of the com- 
plaint filed herein, except for the allegation that it operates “three” meat 
processing establishments and locations thereof, and states affirmative- 
ly that the correct name of the corporation is A. Koch’s Sons, Inc., which 
is located at 2910 Sidney Avenue, Cincinnati, Ohio; and it operates two 
meat processing plants at the 2910 Sidney Avenue address and at W. 
Washington and Sunset Streets, Greensburg, Indiana. Respondent fur- 
ther denies that it now or at any time in the past has owned, operated or 
had an interest in a plant located at 248 N. Adam*** Street, Louisville, 
Kentucky. Respondent neither admits nor denies the other allegations 
contained in this Complaint and enters into this Consent Decision and 
Order for purposes of avoiding protracted litigation. 


2. Respondent hereby waives any further procedural steps entitled to 
it under 7 CFR Part I and all rights to seek judicial review or otherwise 
challenge or contest the terms, provisions or validity of this Decision and 
Order. 


3. Federal Meat Grading and Acceptance Services shall be withdrawn 
from and denied to respondent’s Greensburg, Indiana, plant for the 
period commencing September 25, 1978, through October 4, 1978. 


This Order shall become effective upon its issuance. 


(No. 18,752) 


In re ARMOUR AND COMPANY. I & G Docket No. 62. Decided February 27, 
1978. 


Order denying petition for reconsideration 


Robert E. Wilmoth, Phoenix, AR, for complainant. 
Marshall Marcus, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
***The Answer filed by Respondent refers to this as “Adams”. 
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Complainant argues in its petition for reconsideration that the Deci- 
sion dismissing the complaint “failed to provide any definition of ‘know- 
ingly’ or just what standard of knowledge a respondent must possess 
before being held culpable” (Petition for Reconsideration, pp. 1-2). 


However, the Decision sets forth exactly why respondent’s violations 
were not “knowingly” committed, which is all that is necessary for a res- 
olution of this case. Specifically, the Decision holds that the term “know- 
ingly” was used in the regulations “to make clear that inadvertent or 
innocent violations are not to be prosecuted” (Decision, p. 3). ' The cir- 
cumstances compelling the conclusion that the violations in this case 
were “inadvertent” and “innocent” are set forth at pp. 2-4 of the Deci- 
sion. 


Complainant argues that respondent “established the procedure 
whereby yield grade stamps were removed in such a manner that it was 
possible for the violations to occur,” and that respondent “failed to moni- 
tor or control the process they established” (Petition for Reconsidera- 
tion, p. 2). However, the record shows that respondent did monitor or 
control the process it established. That is how Mr. Barela detected the 
violations before the meat left respondent’s plant. 


Complainant relies on Arrow Meat Company v. Freeman, 261 F.2d 
622 (D. Org.), for the proposition that lack of knowledge by the president 
of a meat packing plant that violations had occurred in his plant is not a 
defense when the Department seeks to suspend the benefits of Federal 
meat grading services because of violations occurring in the plant. Al- 
though I agree with Arrow Meat Company, I do not see its relevance 
here. The complaint in this case was not dismissed because respondent’s 
president was unaware of the violations. It was dismissed because the 
violations resulted from a misunderstanding by a meat cutter as to in- 
structions given to him, respondent made very effort to properly in- 
struct and supervise its employees, respondent conducted supervisory 
inspections daily to make sure that the regulations were being followed, 
and respondent’s supervisor actually detected the violations before the 
meat left the plant. 


Complainant cites a number of cases, including United States v. 
Starkey, 52 F. Supp. 1, 2 (E.D. I11.), in which it was held: 


The word “knowingly” in a criminal statute commonly means that state of 
mind wherein the person charged is in possession of facts under which he is 


1 In the absence of any indication to the contrary, the “gloss” as to the term “knowingly” 
provided by the legislative history of the statute is applicable to the regulations promul- 
gated under the statute (Decision, p. 3). If complainant is not satisfied with this “gloss,” 
complainant can, of course, exercise its rulemaking authority to eliminate the “gloss” or to 
make some other change, e.g., by substituting “wilfully” for “knowingly.” 
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aware he can not lawfully do the act with which he is charged. * * * Following 
this reasoning, it has been held repeatedly that proof of knowledge of facts and 
circumstances which, if followed up, would lead to such knowledge as would 
put a man of ordinary prudence or exercising ordinary care on his guard and 
would cause such a man to believe a fact, will justify a finding of actual knowl- 
edge. 


That principle does not help complainant here. Respondent’s supervi- 
sory personnel not only exercised ordinary care to follow up on the con- 
duct of their subordinates, but one of them actually discovered the viola- 
tions before the meat left the plant. 


Complainant argues that “several of respondent’s supervisory and 
managerial personnel testified that they knew that removal of yield 
grade stamps without substantial trimming of fat was a violation of the 
regulations” (Petition for Reconsideration, p. 2). Of course they did! That 
is why Mr. Barela stopped the meat cutter from cutting off any further 
stamps as soon as he discovered the violations involved in this case. Mr. 
Barela would have prevented the carcasses involved in this case from 
leaving the plant until they were further processed if the complainant’s 
employee had not discovered the violations first (Tr. 164). 


Complainant argues that at “no time has complainant ever conceded 


that the removal of yield grade stamps without substantial trimming of 
product involved would ever be legal under the regulations” (Petition for 
Reconsideration, pp. 3-4). However, no one has stated that complainant 
made such a concession. The only concession referred to in the Decision 
is quite different from that (see Decision, p. 4). 


Accordingly, the petition for reconsideration is denied. 
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Animal Welfare Act 


BLANK, Dr. C. J., and SANDRA L. BLANK. AWA Docket No. 
91. Consent order — Sanctions 


In re DR. C. J. BLANK and SANDRA L. BLANK. AWA Docket No. 91. 
Decided September 22, 1978. 


Consent order — Sanctions 


Respondents have consented to issuance of an order against them for violations of the Act 
and the regulations and standards issued thereunder in connection with their oper- 
ations as a dealer under the Act as set forth herein. Respondents are suspended as a 
registrant under the Act for 45 days and thereafter until their dealer premises meet 
the requirements of the regulations and standards. Further, respondents are 
assessed a civil penalty of $750.00, $500.00 of which is suspended, leaving a total of 
$250.00 to be paid by respondents to the U. S. Treasurer. 


Thomas R. Clark, for complainant. 
Joseph R. Cahill, Nevada, IA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding, under the Animal Welfare Act, as amended (7 U.S.C. 
2131 et seq.), was instituted by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the regulations and 
standards issued under the Act (9 CFR 1.1 et seq.). This decision is enter- 
ed pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138; 42 FR 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure under the Rules of Practice (7 CFR 
Part 1, subpart H) and consent to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations in the 
complaint, such order to become effective at the time of service upon re- 
spondents. Complainant recommends that the order consented to by re- 


spondents be issued. 1525 





ANIMAL WELFARE ACT 
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FINDINGS OF FACT 


1. (a) Dr. C. J. Blank and Sandra L. Blank, hereinafter referred to as 
the respondents, are individuals residing at Box 306, 400 Edwards 
Street, Emerson, Iowa 51533. 


(b) The respondents, at all times material herein, were: 


(1) Partners, doing business as Char-San Kennels with their 
principal place of business located at Box 306, 400 Edwards Street, 
Emerson, Iowa 51533; 


(2) Engaged in the business of buying, breeding, raising, sell- 
ing, offering for transportation, and transporting, in commerce, for com- 
pensation or profit, animals for research or teaching purposes or for ex- 
hibition purposes or for use as pets; and 


(3) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the reg- 
ulations. 


(c) At the time of licensing under the Act, the respondents were ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. An inspection of the business premises of respondents’ kennel on 
April 21, 1977, revealed that respondents’ kennel failed to meet the re- 
quirements of the standards in the followng respects: 


(a) Primary enclosures for dogs were not structurally sound or in 
good repair; 


(b) Animal and food wastes, bedding and debris were not being 
properly disposed of; 


(c) The indoor housing facility was not adequately ventilated; 


(d) Some primary enclosures did not provide adequate space for 
the dogs housed therein; 


(e) More than 12 nonconditioned dogs were housed in the same pri- 
mary enclosure; 


(f) Food receptacles were being exposed to contamination; 


(g) Primary enclosures were not adequately sanitized and excreta 
was not adequately removed therefrom; and 


(h) The dealer premises were not clean, in good repair, and free 
from accumulations of trash. 
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3. An inspection of the business premises of respondents’ kennel on 
May 4, 1977, revealed that respondents’ kennel failed to meet the re- 
quirements of the standards in the following respects: 


(a) Primary enclosures for dogs were not structurally sound or in 
good repair; 


(b) Primary enclosures were not adequately sanitized and excreta 
was not adequately removed therefrom; 


(c) The dealer premises were not clean, in good repair, and free 
from accumulations of trash; and 


(d) Araccoon was being housed in the facility with the dogs. 


4. An inspection ofthe business premises of respondents’ kennel on 
May 18, 1977, revealed that respondents’ kennel failed to meet the re- 
quirements of the standards in the following respects: 


(a) Animal and food wastes, bedding and debris were not being 
properly disposed of; 


(b) The indoor housing facility was not adequately ventilated; 


(c) Some primary enclosures did not provide adequate space for the 
dogs housed therein; 


(d) Primary enclosures were not adequately sanitized and excreta 
was not adequately removed therefrom; 


(e) The dealer premises were not clean, in good repair and free 
from accumulations of trash; 


(f) More than 12 nonconditioned dogs were being housed in the 
same primary enclosure; and 


(g) There were not a sufficient number of employees necessary to 
adequately care for the animals housed in the kennel. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 2, 3 and 4, re- 
spondents willfully violated the Act and regulations thereunder. 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and the complainant has recommended that such order be is- 
sued, the order will be issued. 
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ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, jointly and severally, in connec- 
tion with any business as a dealer under the Act, including, but not 
limited to, Char-San Kennels, shall cease and desist from: 


1. Failing to provide for the removal and disposal of animal and food 
wastes, bedding, dead animals, and debris and to operate such disposal 
facilities so as to minimize vermin infestation, odors, and disease haz- 
ards; 


2. Failing to adequately ventilate indoor housing facilities to provide 
for the health and comfort of the animals contained therein at all times, 
by means of windows, doors, vents, or air conditioning so as to minimize 
drafts, odors, and moisture condensation; 


3. Failing to provide structurally sound primary enclosures and to 
maintain them in good repair to protect the animals contained therein 
from injury, to contain them, and to keep predators out; 


4. Failing to provide sufficient space in primary enclosures for dogs to 
allow each dog contained therein to turn about freely and to easily stand, 
sit and lie in a comfortable normal position; 


5. Housing more than 12 adult nonconditioned dogs in the same pri- 
mary enclosure; 


6. Failing to locate food receptacles so as to minimize contamination 
by excreta; 


7. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the animals contained therein 
and to reduce disease hazards and odors; 


8. Failing to sanitize primary enclosures often enough to prevent the 
accumulation of debris or excreta, or the creation of disease hazards; 


9. Failing to keep their dealer premises clean, in good repair and free 
of accumulations of trash in order to protect the animals from injury and 
to facilitate the prescribed husbandry practices set forth in the stand- 
ards; 


10. Failing to utilize a sufficient number of employees under the 
supervision of an animal caretaker who has a background in animal hus- 
bandry or care to maintain the prescribed level of husbandry practices 
set forth in the standards; and 


11. Housing animals near other incompatible animals so as to inter- 
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fere with their health or cause them discomfort. 


Respondents’ license to do business as a dealer under the Act is sus- 
pended for a period of forty-five (45) days and thereafter until their 
dealer premises are in compliance with the regulations and standards 
issued under the Act. The period of suspension shall begin on October 1, 
1978. After said forty-five (45) day period, when respondents’ demon- 
strate that their dealer premises are in compliance with the regulations 
and standards, a supplemental order will be issued in this proceeding 
terminating this suspension. 


Respondents are assessed a civil penalty of $750.00, of which, the sum 
of $500.00 shall be and hereby is suspended. The remaining $250.00 
shall be paid to the Treasurer of the United States by certified check or 
money order which should be forwarded to Thomas R. Clark, Office of 
the General Counsel, Room 2006, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within thirty (30) days 
after this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day of service upon respondents. 


Copies hereof shall be served upon the parties. 
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ARTZ, GREG, and KENNETH W. ArzT. P&S Docket No. 5546. 
Consent order — Sanction 


ANDERSON, RAYMOND, JR., and AURORA M. P&S Docket No. 
5031. Dismissal — on motion of complainant 


BEMIDJI SALES BarN, INC. P&S Docket No. 5551. Accounts 
and records — incomplete or incorrect — Accounting 
— false and incorrect — Checks or drafts — insuffi- 
cient funds — Financial requirements — failure to 
meet — Net proceeds — failure to remit — Sanction . 


CORINTH LIVESTOCK COMMISSION, INC. v. TRI-COUNTY AUCTION 
Co., INC, et al. P&S Docket No. 5353. Dismissal — on 
assumption of consent 


DAVIS, FRANK W., II, and Bus Davis PACKING, INC. P&S 
Docket No. 5555. Consent order — Sanction 


Des MOINES DRESSED BEEF, INC., and OWEN G. FLEMING. P&S 
Docket No. 5599. Consent order 


EASTER, CONRAD C. P&S Docket No. 5570. Supplemental 
order terminating suspension 


HINKLE, C. L. v. W. I. BOWMAN and CASEY STOCK YARDS, INC. 
P&S Docket No. 5109. Dismissal — on assumption of 
consent 


JACKSON UNION STOCKYARDS, INC. and QUINN BROTHERS OF 
JACKSON, INC. P&S Docket No. 5371. Pay practices — 
unfair and deceptive — Service charges — assess- 
ment of, in violation of the Act 


LONG PRAIRIE PACKING Co., INC. P&S Docket No. 5558. 
Checks or drafts — insufficient funds — Financial re- 
quirements — failure to meet — operating while in- 
solvent 


MCGEE, TRAVIS, d/b/a ATKINS LIVESTOCK AUCTION. P&S 
Docket No. 5252. Modification of rate order 


RIcE, BILL and Lois, d/b/a CLEBURNE COUNTY LIVESTOCK 
AUCTION SALE. P&S Docket No. 5251. Modification of 
rate order 


TORPEY CATTLE CORPORATION and JOHN W. ToRPEY. P&S 
Docket No. 5568. Consent order — Sanction 
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WAITE, RALPH. P&S Docket No. 5380. Supplemental order 
terminating suspension 


WoLrFF, FRED E. P&S Docket No. 5259. Supplemental order 
terminating suspension 


(No. 18,754) 


In re DES MOINES DRESSED BEEF, INC. and OWEN G. FLEMING. P&S 
Docket No. 5599. Decided October 4, 1978. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder in the issuance of insufficient funds checks as set forth herein. Respond- 
ents are ordered to cease and desist therefrom. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (42 Fed. Reg. 745 (1977); to be 
codified in 7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding’ and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decisior 
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FINDINGS OF FACT 


1. Des Moines Dressed Beef, Inc. is a corporation organized and exist- 
ing under the laws of the State of Iowa, with its principal place of 
business located at 2606 Sunset Drive, Des Moines, Iowa 50301. The cor- 
porate respondent, at all times material herein, was: 


(a) Engaged in the business of manufacturing or preparing meat or 
meat food products for sale or shipment in commerce; and 


(b) A packer within the meaning of and subject to the provisions of 
the Act. 


2. Owen G. Fleming is an individual who resides at 3600 Wakonda 
Drive, Des Moines, Iowa 50321. The individual respondent is, and at all 
times material herein was: 

(a) The sole shareholder of the corporate respondent; 


(b) President and treasurer of the corporate respondent; 


(c) A member, with his wife, of the two person Board of Directors of 
the corporate respondent; 

(d) Signer of the checks in paragraphs III and IV of the Complaint 
and Notice of Hearing; and 


(e) The person who formulates, directs and controls the policies, acts 
and practices of the corporate respondent, including the acts and 
practices alleged in the complaint. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Des Moines Dressed Beef, Inc., its officers, directors, 
agents and employees, directly or through any corporate or other device, 
in connection with its operations as a packer, and respondent Owen G. 
Fleming, individually, as a partner with any other person, or as an 
officer, director, agent or employee of a corporation, directly or through 
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any corporate or other device, in connection with his operations as a 
packer, shall cease and desist from: 

1. Failing to pay for meat or meat food products purchased in 
commerce; 


2. Failing to pay, when due, the full purchase price of meat or meat 
food products purchased in commerce; 


3. Issuing checks or drafts in payment for meat or meat food products 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; and 


4. Exchanging or “swapping” checks with any other person for the 
purpose or with the effect of concealing the true and actual amount of 
fund available to either or both respondents, or for any other purpose. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


In re JACKSON UNION STOCKYARDS, INC., and QUINN BROTHERS OF 
JACKSON, INC. P&S Docket No. 5371. Decided October 4, 1978. 


Pay practices — unfair and deceptive — Service charges — assessment of, 
in violation of the Act. 


Where respondents violated the Act in connection with their operations as a dealer there- 
under in engaging in unfair and deceptive payment practices and in assessment of 
service charges, respondents are ordered to cease and desist from said practices and 
charges. 


Victor W. Palmer, Administrative Law Judge. 
Allan R. Kahan and Jory Hochberg, for complainant. 
William H. Cox, Jr., Jackson, MS, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), in which Administrative Law Judge 
Victor W. Palmer filed an initial Decision and Order on March 29, 1978, 
in which he ordered respondents to cease and desist from “charging 
sellers of livestock any service or yardage charge on livestock purchased 
for their own dealer account.” 


The respondents appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). ' The respondents’ request for oral argument, 
which is discretionary (9 CFR 202.18(b)(1)), is denied inasmuch as 
thorough briefs have been filed by the parties, the essential facts are not 
in dispute and the issues are not complex. 


After a careful study of the entire record in this proceeding, Judge 
Palmer’s initial Decision is adopted as the final Decision, except that 
where Judge Palmer quoted from the administrative decision in Jn re 
Livestock Marketers, 35 Agr Dec 1552, 1559-1560, affirmed sub nom. 
Livestock Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 5), cer- 
tiorari denied, 46 U.S.L.W. 3649 (Initial Decision, p. 12), omitting nu- 
merous citations, the omitted citations have been added. Additional con- 
clusions by the Judicial Officer follow Judge Palmer’s Decision. The 
final Order is identical to Judge Palmer’s Order, except for a change in 
the effective date in view of the appeal. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.; hereinafter the “Act”), in- 
stituted by a complaint filed on October 28, 1976. 


The complaint charges that the respondent, Jackson Union Stock- 
yards, Inc., collected service charges from persons and firms selling live- 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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stock to respondent Quinn Brothers in violation of the Act and 
applicable regulations (7 U.S.C. 213 (a), 9 CFR 201.98). 


On November 9, 1976, respondents moved for a more definite state- 
ment of charges. In response to such motion and in elaboration of the 
complaint, complainant stated that because the two corporate re- 
spondents were operated, managed, controlled and equally owned by 
two brothers, the charges by respondent Jackson Union Stockyards, Inc. 
should be construed as charges in connection with the purchases of live- 
stock by respondent Quinn Brothers of Jackson, Inc. which directly vio- 
lates section 201.98 of the regulations. Respondents thereupon filed 
their answer, and negotiations then ensued between the parties to 
further refine the issues and achieve mutually satisfactory stipulations. 


An oral hearing was held before me on November 8, 1977, in Jackson, 
Mississippi. Complainant was represented by Allan R. Kahan, Esquire, 
Office of the General Counsel, U. S. Department of Agriculture, Wash- 
ington, D.C. Respondents were represented by William A. Cox, Jr., Es- 
quire, of Cox and Dunn, LTD, Jackson, Mississippi. At the opening of 
the hearing, the parties filed a document entitled “Trial Stipulations” 
which set forth mutually agreed facts and to which were attached copies 
of a “Stipulation” between Quinn Brothers of Jackson, Inc. and the 
Director of the Packers and Stockyards Division dated October 15, 1963, 
and a letter by respondents’ then attorney, Charles Clark, Esquire, dated 
October 11, 1963. Complainant called 5 witnesses and offered 17 ex- 
hibits. Respondents called 5 witnesses and offered 2 exhibits. References 
to complainant’s ard respondents’ exhibits will be preceded by the pre- 
fixes “Cx” and “Rx”, respectively. The hearing transcript comprises 203 
pages and references to its specific pages will be preceded by the prefix 
“Tr.” Briefing was completed on March 3, 1978. 


FINDINGS 


1. Respondent Jackson Union Stockyards, Inc., hereinafter referred 
to as “Jackson Union,” is a corporation whose address is 586 Mayes 
Street, Jackson, Mississippi 39205, and was at all times material herein: 


(a) Engaged in the business of conducting and operating a buying 
station which provides livestock handling services and facilities for the 
buying of livestock by respondent Quinn Brothers of Jackson, Inc. 


(b) Providing clearing services for respondent Quinn Brothers of 
Jackson, Inc. by advancing payments for the purchases made by Quinn 
Brothers of Jackson, Inc. which is the only buyer of livestock at the 
Jackson Union buying station; and 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37A.D. 1533 


(c) Owned, operated, managed, and controlled by Kendall Quinn 
and his now deceased brother, Percy Quinn, who each owned 50 percent 
of the outstanding stock. 


2. Respondent Quinn Brothers of Jackson, Inc., hereinafter referred 
to as “Quinn Brothers,” is a corporation whose address is 586 Mayes 
Street, Jackson, Mississippi 39205, and was at all times material herein: 


(a) Engaged in the business of buying and selling livestock in com- 
merce, as a dealer, at the Jackson Union buying station; 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce; and 


(c) Owned, operated, managed and controlled by Kendall Quinn 
and his now deceased brother, Percy Quinn, who each owned 50 percent 
of the outstanding stock. 


3. Respondent Jackson Union, in the transactions enumerated below, 
collected a service charge from persons and firms selling livestock to re- 
spondent Quinn Brothers in which Jackson Union provided clearing 
services for Quinn Brothers. 


Number Gross Service 
Name Date Head Amount Charge Net 
C&S Farms 6/4/74 22 $ 3,468.55 $ 2050 $ 3,445.85 
Henry L. Anderson 6/4/74 741.90 4.75 736.65 
C.N. Everett 6/4/74 807.05 4.50 801.95 
S. D. Spann 6/5/74 1,380.15 8.25 1,370.80 
Graddis Farms 6/5/74 110,876.07 464.50 110,139.87 
Larry Blocker 6/7/74 28,570.00 148.00 28,407.20 
Fred Moore Co. 6/10/74 37,862.30 157.00 37,404.60 
C. W. Jones 6/11/74 886.75 6.75 859.20 
L. L. Gowan 6/12/74 1,239.10 7.00 1,231.20 
Jack Lilly 6/20/74 926.15 4.75 920.90 
D. F. Williams 6/25/74 992.40 6.75 984.85 
C&S Farms 6/26/74 6,447.29 34.00 6,319.49 
Robert Taylor 6/29/74 5,081.25 26.00 5,052.65 
J. L. Kelly 9/30/75 1,817.35 14.50 1,801.25 
H. L. Jackson 9/30/75 710.60 4.00 706.20 
Ray Gordon 10/15/75 1,792.00 9.75 1,780.95 
W. C. King 10/30/75 677.15 7.00 669.35 
D. Craft 11/6/75 789.55 11.50 776.55 
Oscar Lindsy 11/6/75 969.55 8.00 960.75 
Travis Layton 11/25/75 430.85 4.50 425.85 
Arbor Willis 11/25/75 124.00 1.50 122.30 
Grady Margan 11/25/75 728.35 4.00 723.95 
James Fitsgerald 12/30/75 439.40 8.25 430.05 
Mrs. Dozier Willard 12/30/75 608.12 5.00 602.62 
E. B. Carley 1/20/76 286.65 1.50 284.95 
Magnolia Farm 1/20/76 1,503.20 8.75 1,493.55 
H& H Farms 2/20/76 1,361.60 18.00 1,341.20 
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Number Gross Service 
Name Date Head Amount Charge Net 


Becky Layton 3/30/76 3 347.75 2.25 345.20 
W. J. Sanders 3/30/76 58 10,089.97 50.00 10,026.17 
Mack Lee 4/27/76 6 766.05 4.50 760.95 
J.B. Privitt 4/28/76 85 14,758.75 85.00 14,665.25 


4. Jackson Union has provided handling services and facilities to one 
livestock buyer, exclusively, since at least 1941, when Kendall Quinn 
first went to work for Jackson Union. Quinn Brothers’ predecessor was a 
livestock dealer known as Kennett Murray and Company which was 
owned in part by a man who was also partial owner of Jackson Union. 
Upon his death and that of other former owners of the two business 
entities, Kendall and Percy Quinn acquired the stock of each until, in 
1957, they attained complete ownership of both of the respondent cor- 
porations. At all times within Kendall Quinn’s knowledge, the sole buyer 
of livestock at the Jackson Union facilities was either Quinn Brothers or 
its predecessor, Kennett Murray and Company. The two corporate re- 
spondents share the same address, have similar telephone numbers, and 
share personnel such as their accountant who keeps the records of and 
for both. 


5. On October 13, 1961, the Deputy Administrator for Regulatory 
Programs issued a proposal to amend the regulations so as to prevent 
packers and dealers from charging service fees to sellers of livestock. 
The proposed regulation, section 201.98, was published in the Federal 
Register on October 18, 1961 (26 F.R. 9780). On December 28, 1962, the 
decision to so amend the regulations was duly promulgated upon its 
publication in the Federal Register (27 F.R. 12810), to become effective 
60 days thereafter; on February 21, 1963, the effective date of the regu- 
lation was postponed to March 25, 1963. 


6. On October 15, 1963, a stipulation was entered into between the 
Director of the Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture and Quinn 
Brothers of Jackson, Inc. to resolve certain issues concerning the buying 
activities of Quinn Brothers. The stipulation resulted from an investi- 
gation of the business operations of Quinn Brothers of Jackson, Inc. and 
Jackson Union Stockyards, Inc. The investigation was conducted by em- 
ployees of the Packers and Stockyards Administration some time 
between January 1, 1962 and October 15, 1963. 


7. The practice of assessing a service charge to sellers to Quinn 
Brothers of Jackson, Inc., which is the issue involved in the present pro- 
ceeding, was not an issue covered by the stipulation issued on October 
15, 1963, which concerned charges that Quinn Brothers (1) did not 
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actively bid against certain competitor buyers, (2) sold livestock at cost 
plus 25 cents per cwt. to an auctioneer employee of the stockyard where 
it had purchased them, and (3) maintained insufficient business records. 
However, the business practice of Jackson Union Stockyards, Inc. 
collecting yardage charges was openly conducted as a customary part of 
the business of Quinn Brothers of Jackson, Inc. and Jackson Union 
Stockyards, Inc., and the practice came to the knowledge of the inves- 
tigators and to officials of the Department of Agricultrue as a result of 
such investigation, and not as the result of any complaint being filed. 


8. The practice of Jackson Union Stockyards, Inc. assessing a service 
charge to sellers of livestock to Quinn Brothers of Jackson, Inc. has been 
the subject of a number of meetings and voluminous correspondence be- 
tween representatives of the Packers and Stockyards Administration 
and counsel for respondents since 1970 through October 28, 1976, the 
date the complaint herein was filed (Cx 4-17). 


9. The Jackson Union facilities are open 24 hours a day, 7 days a 
week, for the receipt of livestock. Buying, however, is only conducted 
during normal working hours, on Mondays through Fridays. Upon de- 
livery of livestock by a seller to the facilities, Jackson Union personnel 
assist him in the unloading, sorting and the movement of the livestock 
on and off weighing scales. Feed and water are also made available when 
needed to livestock delivered outside of normal business hours. Respond- 
ents claim that the disputed service charges are designed to recoup the 
cost of such handling. The charges are made at the rate of 75 cents per 
head on cattle under 500 pounds and $1.00 per head on cattle 500 
pounds and over. The charges are listed as yardage charges on the in- 
voices presented to sellers and are deducted from the prices paid. In 
those situations where the livestock of a prospective seller have been un- 
loaded, sorted and weighed, and he does not want to sell for the price of- 
fered, his livestock are put back on the truck and no charges of any kind 
are made. 


CONCLUSION 


The service charges collected by respondents violate the Act and con- 
flict with an applicable regulation. 
Section 312 (a) of the Act (7 U.S.C. 213 (a) ) provides: 


It shall be unlawful for any stockyard owner, market agency, or dealer to en- 
gage in or use any unfair, unjustly discriminatory, or deceptive practice or de- 
vice in connection with determining whether persons should be authorized to 
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operate at the stockyards, or with receiving, marketing, buying or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing or handling of livestock. 


Section 201.98 of the regulations (9 CFR 201.98) provides: 


No packer or dealer shall, in connection with the purchase of livestock in com- 
merce, charge, demand, or collect from the seller of the livestock any compensa- 
tion in the form of commission, yardage, or other service charge. 


The purpose of the regulation is to preclude the unfair practice of re- 
ducing prices payable to sellers of livestock by charges not properly fall- 
ing on sellers. 


Respondents operate a buying station where sellers are invited to de- 
liver livestock for inspection and sale to Quinn Brothers. The facility is 
not a posted stockyard and respondent Jackson Union operates it wholly 
as an adjunct to Quinn Brothers’ dealer activities. To the extent live- 
stock are brought to this station which fulfill Quinn Brothers’ needs as a 
dealer, Quinn Brothers saves the expenses involved in buying livestock 
at surrounding auction markets and hauling them to this assembly 
point. The resemblance of the Jackson Union buying station to posted 
stockyards is limited to similarities in appurtenant structures and phys- 
ical equipment. Unlike posted stockyards, Jackson Union does not bring 
a seller’s livestock to the attention of a large number of prospective buy- 
ers who pay purchase prices which are the result of either open bidding 
at public auction or private treaties negotiated by market agencies serv- 
ing as independent brokers. The livestock brought to a posted stockyard 
necessarily remains the property of the seller until sold to one of the 
many buyers dealing there, and incidental services provided by the 
stockyard respecting the livestock until sold, are properly borne by the 
seller. But only one buyer purchases the livestock brought to the Jack- 
son Union buying station, and whatever handling of the animals may 
take place after their delivery to it is a necessary incident of that buyer’s, 
Quinn Brothers’, dealer operations. In practice, the deduction serves to 
reduce prices after their quotation rather than recovering handling costs 
actually owed by sellers. This indicated by the absence of any charge to 
those prospective sellers who refuse the prices offered, and the use of 
rates that do not vary between sellers in relationship to the actual serv- 
ices provided their livestock. As to the impropriety of the latter, see 
Daniels v. United States, 242 F.2d 39, 41 (7th Cir. 1957). 


Respondents argue that the charges are made openly, and not only 
have sellers not complained, but they approve of the charges because the 
net prices paid are still higher than those they would have received else- 
where. In point of fact, however, the charges are for expenses properly 
falling upon the buyer, not the seller, and serve to reduce the actual pur- 
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chase prices being paid. Within the meaning of the Act the practice must 
therefore be construed as unfair, regardless of seller concurrence or the 
point in time when title passed. Jn re Hyatt and Ward Livestock Comm n 
Co., 17 Agri. Dec. 1122, 1131 (1958); affd, Hyatt v. United States, 276 
F.2d 308, 312 (10th Cir. 1960). 


There are also elements of deception involved. The charges are first 
specified on invoices provided sellers after their acceptance of the prices 
bid. The practice disguises Quinn Brothers actual pay prices so that com- 
parison of its prices with those quoted on a weight basis elsewhere, can- 
not be readily made since other dealers and packers buying directly from 
producers, in observance of the regulation, fully absorb yardage costs 
and the prices they quote are not subject to such deductions (Tr. 40 and 
Tr. 81). 


It should be noted that the Department’s long-standing policy has been 
that regulations under the Packers and Stockyards Act, 1921, are advis- 
ory only. United States v. Donahue Bros. 59 F.2d 1019, 1021-22 (8th 
Cir. 1932); In re Lester Murtha, 21 Agr Dec 1213, 1215 (1962); Central 
Coast Meats v. U. S. Dept. of Agriculture, 541 F.2d 1325, 1326 (9th Cir. 
1976); In re Sterling Colorado Beef Co., 35 Agr Dec 1599, 1601 (1976). 
In recognition of that policy, we have concluded that respondents’ pay 
practices are “unfair” and “deceptive”, within the meaning of the Act, on 
the basis of the record evidence as if there were no applicable regulation. 
The evidence of record includes testimony by the officials responsible for 
the Act’s administration, and the testimony of a highly regarded in- 
dustry member with extensive experience and knowledge of industry 
practices and their consequences. 


Even though not cited by the parties, careful consideration has been 
given to the decision in Capitol Packing Co. v. United States, 350 F.2d 
67, 80 (10th Cir. 1965) which held the collection of yardage charges by a 
packer on direct purchased livestock to not be in violation of the Act. It 
has been concluded that this particular aspect of the 10th Circuit’s decis- 
ion was based on the fact that the yardage collected by the packer was 
paid over in full to a completely independent stockyard, not a party to 
the proceedings, and therefore the charge resulted in no price advantage 
to the packer. Here, however, as has been demonstrated, expenses prop- 
erly belonging to the buyer, Quinn Brothers, were shifted over to sellers 
in reduction of prices paid. 


Respondents argue that the two corporate structures are legally sepa- 
rate, were not formed to escape regulations under the Act, and accord- 
ingly the corporate veil should not be pierced. 


In making this argument, respondents principally rely upon decisions 
involving bankruptcy matters or the assignment of responsibility for the 
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payment of debts and taxes. There is no need to go so far afield, since 
there are decisions pertaining directly to the proper scope of cease and 
desist orders under the Act. See Bruhn’s Freezer Meats v. United States 
Dept. of Agriculture, 438 F.2d 1332 (8th Cir. 1971); Sebastopol Meat 
Company v. Secretary of Agriculture, 440 F.2d 983 (9th Cir. 1971); In re 
Livestock Marketers, 35 Agr Dec 1552 (1976), affd, F.2d ___ (5th 
Cir. 1977), pet. for cert. pend.; In re George Townsend, * » Agr Dec 1604 
(1976), appeal to 5th Cir. dismissed, March 23, 1977. 


The Ninth Circuit stated in Sebastopol, supra, at pages 985-986: 


... there are many cases that stand for the general principle that the mere 
form of a business organization is insufficient to shield the practices sought to 
be prohibited from the reach of a federal regulatory agency .... 


It is true that none of these cases, except Bruhn’s Freezer Meats, supra, deals 
with the Act that is here applicable. It is also true that it would be possible to 
distinguish each of them, on its facts, from the facts of this case. Nevertheless, 
we think that the principle that they announce is applicable here. It is obvious 
to us that a cease and desist order directed to both Sebastopol and Singleton is 
far more likely to assure future compliance with the Act than one directed to 
Sebastopol alone... . 


The Judicial Officer in Livestock Marketers, supra, issued a suspen- 
sion order applicable to two corporate respondents stating, at pages 
1559-1560: 


* * * Both firms operate at the same location and use the same facilities. The 
same four individuals own 25% of the stock of each corporation and are officers 
or directors of each corporation. Judge Baker found that “[tJhere is a very real 
possibility of using one corporate entity to avoid a suspension period levied on 
the other” (Initial Decision, p. 6), and that “the business transactions between 
the two corporations, the stock ownership, officers, and employee relation- 
ships, negate a corporate separateness with respect to the imposition of a sanc- 
tion” (Initial Decision, p. 22). In these circumstances, it is settled that the corpo- 
rate veils may be pierced in order to prevent the evasion of a suspension order 
under this Federal regulatory program. 


“Although a corporation and its shareholders are deemed separate entities for 
most purposes, the corporate form may be disregarded in the interests of jus- 
tice where it is used to defeat an overriding public policy.” Bangor Punta 
Operations v. Bangor & A. R. Co., 417 U. S. 703, 713. “The existence of a sepa- 
rate corporate entity should not be permitted to frustrate the purpose of a fed- 
eral regulatory statute—‘corporate entity may be disregarded when failure to 
do so would enable the corporate device to be used to circumvent a statute.’” 
Corn Products Refining Company v. Benson, 232 F.2d 554, 565 (C.A. 2). * 


A contrary holding would destroy effective regulation under this remedial leg- 
islation. It would not take long for most, if not all, persons subject to the Act to 
form two or more corporations to evade disciplinary orders. Hence it is neces- 
sary and appropriate to pierce the corporate veils and suspend both corpora- 
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tions owned and operated by the individuals who violated the Act through one 
of their corporate entities. 


* See, also, Electric Bond Co. v. Comm’, 303 U.S. 419, 440; United States v. 
Lehigh Valley R. R. Co., 254 U.S. 255, 258-271; Quinn v. Butz, 510 F.2d 743, 
757-759 (C.A. D.C.); Ruidoso Racing Association, Inc. v. C.I.R., 476 F.2d 502, 
506 (C.A. 10); Sebastopol Meat Company v. Secretary of Agriculture, 440 F.2d 
983 (C.A. 9); Bruhn’s Freezer Meats v. United States Department of Agricul- 
ture, 438 F.2d 1332, 1343 (C.A. 8); Capitol Packing Company v. United States, 
350 F.2d 67, 77 (C.A. 10); Dickey v. National Labor Relations Board, 217 F.2d 
652, 653 (C.A. 6); United States v. Aycock-Lindsey Corp., 187 F.2d 117, 118- 
119 (C.A. 5); Mansfield Journal Co. v. Federal Commun. Com’, 180 F.2d 28, 
37 (C.A. D.C.); Atlantic Meat Co. v. Reconstruction Finance Corp., 155 F.2d 
533, 533-535 (Emerg. C.A.), certiorari denied, 329 U.S. 737; Ohio Tank Car Co. 
v. Keith Ry. Equipment Co., 148 F.2d 4, 6-8 (C.A. 7), certiorari denied, 326 
U.S. 730; Great Northern Co-op. Ass’n. v. Bowles, 146 F.2d 269, 271-273 
(Emerg. C.A.); Alabama Power Co. v. McNinch, 94 F.2d 601, 618 (C.A. D.C.); 
Nettles v. Rhett, 94 F.2d 42, 46-48 (C.A. 4); Metropolitan Holding Co. v. 
Snyder, 79 F.2d 263, 266-267 (C.A. 8); Munson S.S. Line v. Commissioner of 
Internal Revenue, 77 F.2d 849, 850-851 (C.A. 2); In re M. & H. Produce Co., 34 
Agr Dec 700, 746 (1975), appeal pending [affirmed, No. 75-1621, unpublished 
(C.A. D.C.), certiorari denied, 98 Sup. Ct. 394]; In re Harry C. Hardy, 33 Agr . 
Dec 1383, 1407 (1974); In re Yasgur Farms, Inc., 33 Agr Dec 389, 414-415 
(1974); In re Louis Romoff, 31 Agr Dec 158, 193-196 (1972). 


Here too, it is necessary that the cease and desist order should issue 
against both respondents to assure compliance. 


Since a cease and desist order in prevention of future violations is be- 
ing issued without the imposition of any sanction for past violations, re- 
spondents’ defense that these proceedings are estopped by the 1963 stip- 
ulation is without merit. Apart from the fact that the doctrine of estop- 
pel seldom applies to regulatory actions by the government, it has no ap- 
plication whatsoever in a situation such as this where no detriment has 
been suffered. See In re Mrs. John M. Deboer, 35 Agr Dec 464, 470 
(1975) and the citations there listed. 


It is clear from the facts found that complainant did not condone the 
practice involved in these proceedings when it entered into the stipula- 
tion that concerned entirely different practices. But irrespective of that 
fact, respondents have not and are not being penalized for their continu- 
ation of this practice after the entry of the stipulation, they are merely 
being directed to discontinue it in the future. 


The following order is herewith issued. 
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The stipulation referred to immediately above by Judge Palmer was 
signed by me as Director of the Packers and Stockyards Division on Oc- 
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tober 15, 1963. The stipulation refers to violations distinctly different 
from the violation involved in this proceeding. I have no recollection of 
being aware, when I signed the stipulation, of any other type of violation 
being engaged in by respondents. I am sure that if the legality of the re- 
spondents’ present practice had been brought to my attention at that 
time, I would have taken the position that the practice was illegal. Sec- 
tion 201.98 of the regulations, which expressly proscribes respondents’ 
conduct (if the corporate veil is pierced), had just become effective seven 
months earlier, with my full support and approval. And I was thorough- 
ly familiar with the principle of piercing the corporate veil in circum- 
stances such as are involved here inasmuch as I had previously briefed 
and argued the case of Corn Products Refining Company v. Benson, 232 
F.2d 554 (C.A. 2), in which the corporate veil was pierced under analog- 
ous circumstances. 


Respondents predict dire consequences resulting if they are not per- 
mitted to impose the yardage charge, e.g., that they would not be able to 
remain open daily as at present. But respondents admit that they could, 
if they desired, “hide the yardage charge by making a lower bid per 
pound to offset such costs” (Appeal, p. 5). Hence respondents concede 
that there is an avenue open to them under this Order that will result in 
no dire consequences to anyone. 


Respondents argue that to “hide the yardage charge by making a lower 
bid per pound to offset such costs” is not consistent “with their theory 
and history of honesty and fair business practice” (Appeal, p. 5). How- 
ever, farmers have no need to know respondents’ exact expenses. All 
they need to know is the true price per pound being paid by respondents. 
That is what respondents are hiding when they quote a price, but deduct 
part of their buying expenses from the farmer’s check. 


Since respondents have indulged in speculation as to the dire conse- 
quences that will result if they are not permitted to deduct part of their 
buying expenses, it is not amiss to speculate that if respondents could 
lawfully deduct part of their buying expenses, many other buyers would 
soon adopt the practice, resulting in total chaos in the market news serv- 
ice for the livestock industry. 


For the foregoing reasons, the respondents should be ordered to cease 
and desist from charging sellers of livestock any service or yardage 
charge on livestock purchased for their own dealer account. It goes with- 
out saying that this Order would be violated if the respondents imposed 
the charge indirectly, e.g., through another corporation under circum- 
stances in which the corporate veil would be pierced. 
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ORDER 


Respondents shall cease and desist from charging sellers of livestock 
any service or yardage charge on livestock purchased for their own 
dealer account. 


This Order shall become effective on the day following service upon re- 
spondents. 


(No. 18,756) 


TRAVIS McGEE, d/b/a ATKINS LIVESTOCK AUCTION. P&S Docket No. 
5252. Decided September 14, 1978. 


Modification of rate order 


Eric Paul, for complainant. 
George F. Hartje, Conway, AR, and Richard H. 
Koehler, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Respondent petitioned on June 30, 1978, for modification of the rate 
order issued in this docket on May 6, 1977. Complainant filed an answer 
in which it objected to the schedule of per head rates set forth as re- 
spondent’s Revision No. 1, Ex. C, because the projected revenue would 
exceed respondent’s reasonable revenue requirement, and recommended 
approval of a different modification so as to provide respondent with 
rates and charges that can reasonably be expected to return the reason- 
able revenue requirement disclosed by the current financial data sub- 
mitted by respondent. 


Respondent was duly served with a copy of complainant’s answer and 
requested to file a reply thereto within 15 days. The period for filing a 
reply having expired and no reply having been received, IT IS HEREBY 
ORDERED, DECREED, AND ADJUDGED that the rates contained in 
complainant’s answer are approved as the schedule of rates and charges 
to be assessed in lieu of the schedule set forth in the Decision and Order 
filed May 6, 1977. The rates so prescribed are as follows: 
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Supplement No. 1 to Tariff No. 2 
to apply at 
Posted Stockyard Facility No. AR-102 
Atkins Livestock Auction 


Regular Selling- Yardage Charges 
Ordinary Cattle: 


Weighing less than 300 lbs. $2.55 per head 
Weighing 300 lbs. and more 3.60 per head 


Bulls: 

All bulls 800 lbs. and over 8.00 per head 
Cow and calf sold as pairs: 8.75 per pair 
Horses, ponies and mules: 8.00 per head 
Hogs: 


Weighing less than 150 lbs. 1.25 per head 
Weighing 150 lbs. and more 2.00 per head 
Sows and pigs sold as unit 3.50 per unit 


Sheep and goats: 1.25 per head 
Resale and No Sale Charges 
There are no charges 

(1) on livestock resold which do not leave the premises; 


(2) | when a consignor declares his consignment no-sale on price bid, 
bids in his consignment or withdraws the same prior to actual 
sale. 


Feed 


The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 


Veterinary Services 


The schedule of charges on all necessary veterinary services performed by 
an accredited veterinarian will be at posted uniform per head rates, pur- 
suant to company agreement with the veterinarian performing such serv- 
ices and does not contain any charges retained by the market. 


Special Sales or Service 


Special sales or unusual stockyard services such as are included in fea- 
tured registered cattle and calf sales, annual 4-H sales and sales for one 
consignor sold on other than regular sale days which require special serv- 
ices and handling will be charged for under special arrangements agreed 
to between the parties prior to the special sales. 


The above rates and charges are found to be just, reasonable, and non- 
discriminatory and shall be the rates and charges to be assessed and col- 
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lected at posted stockyard facility No. AR-102 by respondents or succes- 
sor market agency until modified or dismissed by further Order of the 
Secretary. 


This order shall become effective on the sixth day after service. 


(No. 18,757) 


In re GREG ARZT and KENNETH W. ARZT. P&S Docket No. 5546. Decided 
September 21, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a dealer thereunder in 
selling and collection on the basis of false and incorrect weights and costs, and fail- 
ing to keep accounts and records in conformity with the regulations. Respondents 
are ordered to cease and desist from the violations, and respondent Kenneth Artz is 
suspended as a registrant under the Act for 9 months and is assessed a civil penalty 
of $1,500.00. Respondent Greg Artz is assessed a civil penalty of $2,000.00. 


James A. Brennan, for complainant. 
Julian H. Singman, Washington, D.C., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraphs I 
and II of the complaint and specifically admit that the Secretary has ju- 
risdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Greg Arzt, hereafter referred to as the respondent Greg Arzt, is 
an individual with his principal place of business located at Manteno, 
Illinois and whose business mailing address is P.O. Box 642, Manteno, I]- 
linois 60950. 


(b) Respondent Greg Arzt is, and at all times material herein was, 
in concert and in participation with Kenneth W. Arzt, a registered deal- 
er at the same business address, engaged in the business of buying and 
selling livestock in commerce for their own account. 


2. (a) Kenneth W. Arzt, hereafter referred to as respondent Kenenth 
W. Arzt, is an individual with his principal place of business located at 
Manteno, Illinois and whose business mailing address is P.O. Box 673, 
Manteno, Illinois 60950. 


(b) Respondent Kenneth W. Arzt is, and at all times material here- 
in was, in concert and participation with respondent Greg Arzt: 


(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondents Greg Arzt and Kenneth W. Arzt, individually or as a 
partner, or as an officer, director, agent, or employee of a corporation, 
directly or through any corporate or other device, in connection with any 
activities or transactions subject to the Packers and Stockyards Act, 
shall cease and desist from: 
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(1) Selling livestock in commerce at false and incorrect weights; 


(2) Preparing or issuing bills, invoices or accounts, in connection with 
the sale of livestock sold on a weight and cost basis, showing weights and 
costs other than the true and correct weights and costs of the livestock; 
and 


(3) Collecting from the purchasers of livestock, sold on a weight and 
costs basis, on the basis of false weights and costs. 


Respondents Greg Arzt and Kenneth W. Arzt shall keep such ac- 
counts, records and memoranda as shall fully and correctly disclose all 
transactions in any business subject to the Packers and Stockyards Act, 
including among other things: (1) purchase invoices showing the num- 
ber, weight and price of each animal or lot of animals purchased, the 
names of the persons from whom purchased, the date of purchase, the 
commission and other lawful charges, as well as such other facts as may 
be necessary to complete the account and show the true nature of the 
transaction; (2) sales invoices showing the number of head, weight and 
price of each animal or lot of animals sold, the name of the buyer, the 
date of sale, the commission and other lawful charges, as well as such 
other facts as may be necessary to complete the account and show the 
true nature of the transactions; (3) daily records of purchases and sales, 
showing an accurate record of the number and weight of livestock 
bought, sold or otherwise disposed of each business day, the prices paid, 
receipts therefor and the charges made for services; and (4) bank rec- 
ords, including cancelled checks, deposits and statements. 


In accordance with section 312 (b) of the Act (7 U.S.C. 213(b) ), re- 
spondent Greg Arzt is assessed a civil penalty of Two Thousand Dollars 
($2,000.00) and Kenneth W. Arzt is assessed a civil penalty of One Thou- 
sand Five Hundred Dollars ($1,500.00). These civil penalties shall be 
paid to the Treasurer of the United States by certified check or money 
order within seven days from the effective date of this order, and be for- 
warded to the Director, Packers and Stockyards Division, Office of The 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. 20250. 


In addition, Kenneth W. Arzt is suspended as a registrant under the 
Act for a period of nine (9) months. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: PROVIDED, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or that part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 
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Copies of this decision shall be served upon the parties. 


(No. 18,758) 


In re FRANK W. DAVIS, II, an individual, and BUB DAVIS PACKING, INC., 
a corporation. P&S Docket No. 5555. Decided September 21, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a packer there- 
under as found herein. Respondents are ordered to cease and desist from said viola- 
tions, and respondents are jointly and severally assessed civil penalties totalling 
$3,000.00. 


Jane H. Campana, for complainant. 
Terrence McDonald, San Antonio, TX, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Acting Deputy Administrator, Packers and Stockyards, AMS, United 
States Department of Agriculture, alleging that the respondents will- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seg.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the Sec- 
retary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. Bub David Packing, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business at 118 N. 
Laurel Street, Luling, Texas 78648. 


2. The corporate respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000. 


4. Frank W. Davis, II, hereinafter referred to as the individual re- 
spondent, is an individual whose address in Walnut Street, Luling, 
Texas, and who is and at all times material herein was: 


(a) President and sole stockholder of Bub Davis Packing, Inc.; and 


(b) Managed, directed and controlled the acts, practices and poli- 
cies of Bud Davis Packing, Inc., including the acts and practices referred 
to herein. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, individually or as an officer, direc- 
tor, agent or employee of the corporate respondent, directly or through 
any corporate or other device, shall cease and desist from: 


(a) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


(b) Operating as a packer in commerce while its current liabilities ex- 
ceed its current assets; 





FRANK W. DAVIS, II 1551 
Cite as 37A.D. 1549 


(c) Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts; 
and 


(d) Failing to prepare and maintain accounts, records and memoranda 
which fully and correctly disclose all transactions involved in its busi- 
ness as a packer, including a general ledger, a cash receipts and disburse- 
ments journal, monthly bank account reconciliations, check stubs, rec- 
ords of accounts receivable and accounts payable, and a purchase 
journal. 


The corporate respondent shall cease and desist from purchasing live- 
stock unless the full purchase price of the livestock is paid at the time of 
purchase either in cash, by certified check, or wire transfer. 


This provision shall remain in effect until such time as it is demon- 
strated that adequate funds are available to pay checks written in pay- 
ment for livestock purchases. At such time, a supplemental order will be 
issued terminating this provision of the order. To meet this criterion, the 
corporate respondent must submit a current balance sheet showing sol- 
vency, thus demonstrating its ability to pay promptly for livestock pur- 
chases, and a reconciliation of its bank accounts showing at least a cash 
book balance sufficient to cover one day’s average livestock purchases. 


When this provision is no longer in effect, the respondents shall cease 
and desist from purchasing livestock on a credit basis without obtaining 
from the seller and retaining in the corporate records a written acknowl- 
edgment conforming to the requirements of the Act and the regulations. 


In accordance with Section 203 (b) of the Act (7 U.S.C. 193 (b), P.L. 
94-410, respondents jointly and severally are assessed civil penalties of 
$2000, arising out of their issuance of checks drawn on bank accounts in 
which the respondents did not make available sufficient funds to pay 
such checks, and $1000 arising out of their failure to pay, when due, for 
livestock purchased subject to the corporate respondent’s operations as a 
packer subject to the Act. 


The provisions of this Order shall become effective on the 15th day of 
October, 1978. 


Copies of this decision shall be served upon the parties. 
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(No. 18,759) 


BILL RICE and LOIS RICE, d/b/a CLEBURNE COUNTY LIVESTOCK AUCTION 
SALE. P&S Docket No. 5251. Decided September 26, 1978. 


Modification of Rate Order 


Eric Paul, for complainant. 
George F. Hartje, Conway, AR, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Respondents petitioned on June 28, 1978, for modification of the rate 
order issued in this docket on May 6, 1977. Complainant filed an answer 
in which it objected to the schedule of per head rates set forth as re- 
spondents’ Revision No. 1, Ex. C, because the projected revenue would 
exceed respondents’ reasonable revenue requirement, and recommended 
approval of a different modification so as to provide respondents with 
rates and charges that can reasonably be expected to return the full rea- 
sonable revenue requirement disclosed by the current financial data sub- 
mitted by respondents. Respondents were served with complainant’s an- 
swer and have agreed to accept the rates and charges set forth in such 
answer. 


IT IS HEREBY ORDERED, DECREED, AND ADJUDGED that the 
rates contained in complainant’s answer are approved as the schedule of 
rates and charges to be assessed in lieu of the schedule set forth in the 
Decision and Order filed May 6, 1977. The rates so prescribed are as fol- 
lows: 


Supplement No. 1 to Tariff No. 2 
to apply at 
Posted Stockyard Facility No. AR-148 
Cleburne County Livestock Auction Sales 


A. Regular Selling- Yardage Charges 
Ordinary Cattle: 


Weighing less than 300 lbs. $2.55 per head 
Weighing 300 Ibs. and more 3.60 per head 


Bulls: 
All bulls 800 lbs. and over 8.00 per head 
Cow and calf sold as pairs: 8.75 per head 


Horses, ponies and mules: 8.00 per head 
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Hogs: 


Weighing less than 150 lbs. 1.25 per head 
Weighing 150 lbs. and more 2.00 per head 
Sows and pigs sold as unit 3.50 per head 


Sheep and goats: 1.25 per head 
Resale and No-Sale Charges 
There are no charges 

(1) on livestock resold which do not leave the premises; 


(2) when a consignor declares his consignment no-sale on price bid, 
bids in his consignment or withdraws the same prior to actual 
sale. 


Feed 


The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 


Veterinary Services 


The schedule of charges on all necessary veterinary services performed by 
an accredited veterinarian will be at posted uniform per head rates, pursu- 
ant to company agreement with the veterinarian performing such services 
and does not contain any charges retained by the market. 


Special Sales or Services 


Special sales or unusual stockyard services such as are included in fea- 
tured registered cattle and calf sales, annual 4-H sales and sales for one 
consignor sold on other than regular sale days which require special serv- 
ices and handling will be charged for under special arrangements agreed 
to between the parties prior to the special sales. 


The above rates and charges are found to be just, reasonable, and non- 
discriminatory and shall be the rates and charges to be assessed and col- 
lected at posted stockyard facility No. AR-148, by respondents or suc- 
cessor market agency until modified or dismissed by further Order of 
the Secretary. 


This order shall become effective on the sixth day after service. 


(No. 18,760) 


In re TORPEY CATTLE CORPORATION, a corporation, and JOHN W. 
TORPEY, an individual. P&S Docket No. 5568. Decided September 
26, 1978. 
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Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in operating as a dealer thereunder while insolvent. Re- 
spondents are ordered to cease and desist from said violation, and the corporate re- 
spondent is suspended as a registrant under the Act until it demonstrates that it is 
no longer insolvent. 


Jory M. Hochberg, for complainant. 
Ernest H. Van Hooser, Kansas City, MO, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing ' and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Torpey Cattle Corporation, hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at 3395 East Vernon Avenue, Los Angeles, California 90058. 


2. The corporate respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


’ A partial hearing was convened on August 8, 1978, in Los Angeles, California. 





TORPEY CATTLE CORPORATION 1555 
Cite as 37A.D. 1553 


3. John W. Torpey, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is 3395 East Vernon 
Avenue, Los Angeles, California 90058. 


4. The individual respondent, at all times material herein, was: 
(a) President of the corporate respondent; 
(b) Majority stockholder in the corporate respondent; and 


(c) Responsible for the direction, management, and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts in paragraph 
I and having stipulated to the facts as alleged in paragraphs II and III of 
the complaint, and the parties having agreed to the entry of this de- 
cision, such decision will be entered. 


The corporate respondent, its successors, its officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent, 
or employee of the corporate respondent directly or through any cor- 
porate or other device, shall cease and desist from operating as a dealer 
while its current liabilities exceed its current assets. 


The corporate respondent is suspended as a registrant under the Act 
until such time as it demonstrates that it is no longer insolvent. When 
the corporate respondent demonstrates that it is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension. ” 


* This Order provision for suspension is in accord with the consent settlement set forth in 
the Transcript, page 5. The Hearing Clerk’s file record has no indication that respondent 
“* * * has demonstrated to the complainant to its satisfaction that the corporate re- 
spondent is no longer insolvent.” 

Due consideration has been given the matters set forth in respondent’s “Statement of 
Information” filed September 25, 1978 and in complainant’s “Motion for Filing of Consent 
Decision” filed September 25, 1978, as well as the post-hearing conference telephone call of 
September 26, 1978. 
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The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,761) 


In re BEMIDJI SALES BARN, INC. P&S Docket No. 5551. Decided July 17, 
1978. 


Accounts and records — incomplete or incorrect — Accounting — false and 

incorrect — Checks or drafts — insufficient funds in purported payment of 

net proceeds — Financial requirements — failure to meet — Net proceeds 
— failure to remit — Sanction 


Where respondent wilfully violated the Act and the regulations as found herein, respond- 
ent is ordered to cease and desist from said violations. And respondent is suspended 
as a registrant under the Act for 30 days and thereafter until it demonstrates that it 
is no longer insolvent. 


William R. Young, Jr., for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Acting Deputy Administrator, Packers and Stockyards, AMS, United 
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States Department of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (9 CFR 201.1 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Bemidji Sales Barn, Inc., herein referred to as the respondent, 
is a corporation whose principal place of business is located at Bemidji, 
Minnesota 56601. Its mailing address is Route #3, Bemidji, Minnesota 
56601. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
Bemidji Sales Barn, Inc., a posted stockyard under the Act, herein re- 
ferred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard and buying and selling livestock for its own 
account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and as a dealer buying and selling livestock in commerce. 


2. (a) Respondent’s current liabilities, on the dates set forth herein, 
exceeded its current assets. As of December 30, 1976, respondent had 
current liabilities totalling $27,256.05 and current assets totalling 
$3,991.87, resulting in an excess of current liabilities over current assets 
of $23,264.18. As of January 31, 1977, respondent had current liabil- 
ities totalling $29,588.67 and current assets totalling $8,326.06, result- 
ing in an excess of current liabilities over current assets of $21,262.61. 
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(b) Respondent’s current liabilities presently exceed its current 
assets. 


3. Respondent, during the period of December 1, 1976, through Jan- 
uary 10, 1977, engaged in the business of a market agency and dealer in 
commerce, notwithstanding the fact that during such period, respond- 
ent’s current liabilities exceeded its current assets. 

4. (a) Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions set 
forth in paragraph IV of the complaint and in other transactions at 
divers other times during the period from December 6, 1976, through 
January 10, 1977, issued checks in purported payment of the net pro- 
ceeds resulting from the sale of livestock consigned on a commission 
basis, which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


(b) Respondent, at the stockyard, on or about the dates and in the 
transactions set forth in paragraph IV of the Complaint, sold livestock 
consigned to it on a commission basis, and failed to transmit or deliver to 
the consignors of such livestock when due, the net proceeds from the 
sale of such livestock. 


5. Respondent, at the stockyard, on or about the dates and in the 
transactions listed in paragraph V of the Complaint and in other trans- 
actions at divers other times during the period of November 29, 1976 to 
January 10, 1977, in accounting to consignors for the sale of their live- 
stock, failed to transmit or deliver to the consignors full, true and cor- 
rect accounts of such sales in that respondent issued accounts of sale 
which failed to show the name of the purchasers of their livestock. 
Copies of such accounts of sale were made a part of the accounts and rec- 
ords of respondent. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts found in Findings of Fact 3, 4 and 5 herein re- 
spondent has wilfully violated sections 307, 312 (a), and 401 of the Act 
(7 U.S.C. 208, 213 (a) and 221), and section 201.43 of the regulations (9 
CFR 201.43). 
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ORDER 


Respondent, its successors, officers, directors, agents and employees, 
directly or through any corporate or other device, in connection with its 
operations under the Act, shall cease and desist from: 


1. Operating as a market agency or dealer in commerce while its cur- 
rent liabilities exceed its current assets; 


2. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks; 


3. Failing to remit to consignors, when due, the net proceeds due from 
the sale of livestock sold on a commission basis; and 


4. Issuing accounts of sale which fail to show the true and correct 
names of the buyer of consigned livestock. 


Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until such time as it shall demonstrate that it is 
no longer insolvent. When respondent demonstrates that it is no longer 
insolvent, a supplemental order will be issued in this proceeding ter- 
minating the suspension after the expiration of the 30-day period. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective from the sixth day after this Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. 


Pursuant to the Rules of Practice, this Decision becomes final* with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


* The Decision and Order became final September 29, 1978.—Ed. 
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(No. 18,762) 


In re LONG PRAIRIE PACKING Co., INC. P&S Docket No. 5558. Decided 
August 24, 1978. 


Checks or drafts — insufficient funds — Financial requirements — failure 
to meet — operating while insolvent 


Where respondent violated the Act and the regulations in connection with its operations as 
a packer thereunder in the issuance of insufficient funds checks in purported pay- 
ment for livestock for slaughter and in operating while insolvent, respondent is or- 
dered to cease and desist from said violations. 


Thomas C. Heinz, for complainant, 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S. C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent’s financial condition 
does not meet the requirements of the Act and that respondent has vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et seq.) 


Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint 


Thereafter respondent requested and was granted a 30-day extension 
of time in which to file an answer. No answer has been filed however, 
and accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


l. (a) Long Prairie Packing Company, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of business lo- 
cated at Long Prairie, Minnesota. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act: and 


(2) Engaged in the business of buying livestock in commerce 

for purposes of slaughter. 
2. (a) As of December 31, 1977, respondent had current liabilities of 
$3,946,150.24 and current assets of $1,564,425.67, resulting in an ex- 


cess of current liabilities over current assets of $2,381,724.57. 


(b) As of January 31, 1978, respondent had current liabilities of 
$4,286,304.26 and current assets of $1,839,453.77 resulting in an ex- 
cess of current liabilities over current assets of $2,446,850.49. 


(c) Respondent’s current liabilities presently exceed its current as- 
sets. 


3. Respondent, during the period from December 31, 1977, through 
January 31, 1978, engaged in business as a packer purchasing livestock 
in commerce, notwithstanding the fact that during such period respond- 
ent’s current liabilities exceeded its current assets. 


4. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce and in purported payment therefor issued checks 
which were returned unpaid because respondent did not have sufficient 
funds available or on deposit in the bank account upon which they were 
drawn to pay such checks when presented for payment. 


Date of No. of Amount of Date of 
Seller Purchase Head Check Check 
Ray Ostby 12/3/77 46 $ 9,285.95 12/19/77 
Vernon Schleder 12/20/77 9 2,275.87 12/20/77 
Ray Ostby 12/17 & 45 9,685.18 12/20/77 
12/19/77 ; 
Jeff Massminger 12/21/77 4 1,367.50 12/21/77 
Bud Logan 12/22/77 6 1,565.14 12/22/77 
Ray Lair 12/21/77 37 11,923.86 12/22/77 


5. Respondent, in connection with the livestock purchase transactions 
set forth in paragraph 4 above, purchased livestock in commerce and 
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failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts stated in paragraph 2 herein, respondent’s fi- 
nancial condition does not meet the requirments of 7 U. S. C. 204. 


By reason of the facts stated in paragraph 3 herein, respondent has vi- 
olated section 202(a) of the Act (7 U. S. C. 192(a)). 


By reason of the facts stated in paragaphs 4 and 5 herein, respondent 
has violated sections 202(a) and 409 of the Act (7 U.S. C. 192(a), 228) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease 
and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


2. Purchasing livestock in commerce while insolvent unless the full 
purchase price of the livestock is paid at the time of purchase either in 
cash, by certified check, or wire transfer; 


3. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts. 


The provisions of this Order shall become effective from the first day 
after the Decision becomes final. * 


Pursuant to the Rules of Practice this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


* The Decision and Order became final October 2, 1978.—Ed. 
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(No. 18,768) 
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WEISS BROKERAGE COMPANY v. VALLEY INDUSTRIES, LTD. 
PACA Docket No. 2-4657. Burden of proof — failure 
to sustain — Cause of action — absence of — Dis- 


(No. 18,769) 


STAPLES & SONS FRUIT Co., INC. v. GILLES J. MONARQUE, d/b/a 
MONARQUE BROKERAGE CoO. and GIUMARRA BROS. FRUIT Co., INC. 
PACA Docket No. 2-4864. Decided October 3, 1978. 


Answer — failure to file — admission of facts — Reparation awarded 


Where respondent Gilles J. Monarque violated the Act as alleged in the complaint against 
him, this respondent is ordered to pay to complainant, as reparation for damages, an 
amount of $11,532.55 with interest. 


The complaint as to Giumarra Bros. Fruit Co. is dismissed. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Bertram H. Ross, Los Angeles, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this reparation proceeding, a timely complaint was filed in which 
complainant seeks reparation against respondent Gilles J. Monarque 
d/b/a Monarque Brokerage Co. and Giumarra Bros. Fruit Co., Inc. in con- 
nection with a transaction involving perishable agricultural commodi- 
ties in interstate commerce. Complainant has requested a dismissal of 
its complaint with regard to Giumarra Bros. Fruit Co., Inc. Accordingly, 
the complaint as it refers to Giumarra Bros. Fruit Co., Inc. is hereby dis- 
missed. The notice of hearing in this case, dated July 27, 1978 is hereby 
cancelled. 


A copy of the formal complaint was served upon respondent Gilles J. 
Monarque d/b/a Monarque Brokerage Co. and respondent Monarque has 
not filed an answer thereto. Issuance of an order without further proce- 





1568 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37A.D. 1568 


dure is appropriate pursuant to section 47.8 (d) of the Rules of Practice 
(7 CFR 47.8 (d) ). 


Complainant, Staples & Sons Fruit Co., Inc. is a corporation whose ad- 
dress is, Big Pasco Industrial Park, Bay 4, Warehouse 6, Pasco, Wash- 
ington. 


Respondent, Gilles J. Monarque is an individual doing business as 
Monarque Brokerage Co. whose address is 746 South Central Avenue, 
231, Los Angeles, California. At the time of the transaction involved 
herein respondent Monarque was licensed under the Act. The facts al- 
leged in the formal complaint, regarding Gilles J. Monarque d/b/a 
Monarque Brokerage Co. are hereby adopted as findings of fact in this 
order and constitute a violation by respondent Monarque of section 2 of 
the Act (7 U.S.C. 499b). 


Accordingly within 30 days from the date of this order, respondent 
Gilles J. Monarque d/b/a Monarque Brokerage Co. shall pay the com- 
plainant $11,532.55, which we find to be the amount of damage to 
which complainant is entitled as a result of the violation found herein, 
with interest thereon at the rate of 8 per cent per annum from June 1, 
1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,770) 


FORNASERO OF CALIFORNIA v. STAN C. BROWN, d/b/a B. J. B. PACA 
Docket No. 2-5201. Decided October 3, 1978. 


Order for payment of undisputed amount 


George S. Whitten, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on February 9, 1978 and a formal complaint 
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was filed on June 26, 1978. Complainant seeks to recover $42,564.95, 
which amount is alleged to be the total purchase price for 31 truckloads 
of watermelons sold to and accepted by respondent in July of 1977. A 
copy of the formal complaint and the Department’s Report of Investiga- 
tion was served upon respondent on July 25, 1978. Respondent filed an 
answer to the formal complaint on August 9, 1978 admitting that 
$39,094.29 of the amount claimed by complainant was due and owing to 
complainant on account of the transactions involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a)) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount .. . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respon- 
dent shall pay to complainant, as an undisputed amount, $39,094.29. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 8 percent per annum from 
August 1, 1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 18,771) 


BODINE PRODUCE Co., INC. v. CUSUMANO BROS. Co., INc. PACA Docket 
No. 2-4589. Decided October 11, 1978. 


Acceptance — by failure to reject — Transportation service and conditions 

— abnormal — Suitable shipping condition warranty — absence of breach 

of — Rejection — failure to make — Recovery from carrier — deduction of 
from contract price — Reparation awarded for balance 
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Where transportation service and conditions were abnormal and there was no breach by 
complainant, the damage respondent suffered was not caused by complainant. 
When respondent accepted the carrots in issue, it became liable to complainant for 
the contract price thereof, $6,894.90, less the amount complainant recovered from 
the carrier of $2,550.00. The total now due and owing complainant by respondent is 
$4,344.90 for which reparation is awarded with interest. 


Respondent’s counterclaim is dismissed. 


Diane Langton, Presiding Officer. 
William Tarp, Newport Beach, CA, for complainant. 
Ervin Ellenson, Detroit, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $6,894.90. The transaction in 
question involved the sale of carrots, a perishable agricultural com- 
modity, in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for the amount of $926.43. 


Although the amount of damages alleged in the complaint exceeds 
$3,000.00, the parties did not request an oral hearing. Therefore, the 
evidence was submitted in accordance with the shortened procedure, as 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant submitted an opening statement and a statement in 
reply. Respondent filed an answering statement. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Co., Inc., is a corporation whose ad- 
dress is Post Office Box 11437, Phoenix, Arizona 85061. At the time of 
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the transaction in dispute, complainant was licensed under the Act. 


2. Respondent, Cusumano Bros., Co., Inc., is a corporation whose ad- 
dress is 10570 Gratiot Avenue, Detroit, Michigan 48213. At the time of 
the transaction in dispute, respondent was licensed under the Act. 


3. On or about June 18, 1976, complainant, by oral contract, sold to 
respondent, through C. H. Robinson Company acting as broker for com- 
plainant, one carload of good quality Arizona carrots at the agreed price 
of $4.40 per container plus a 15¢ charge per container for top ice and 
$20.00 for a Stires recording thermometer for a total purchase price of 
$6,894.90 F.O.B. The car was to consist of 1,000 master containers (48 
one pound cello bags to a master container) and 500 master containers 
(24 two pound cello bags to a master container) of carrots. The produce 
was to be shipped sometime between June 19, 1976 and June 21, 1976. 


4. The sale was confirmed by C. H. Robinson’s Broker’s Standard 
Memorandum of Sale dated 6/18/76, which memorandum reads in perti- 
nent part as follows: 


Commodity 
Quantity Code Commodity and Specifications Price (F.O.B. or Delvd.) 
One Car good quality Arizona 
carrots packed in new branded 
sxs & mic. 
FOB COOL 
1,000 mic 48/1# cello bags to a mic 4.50 15 
500 m/c 24/2# cello bags to a mic 4.50 15 
+ top ice 
+ ryan 20.00 


5. On June 23, 1976, railroad car No. SFRC 55757 was loaded at 
Alhambra, Arizona, with 978 containers of 48/1# and 500 containers of 
24/2# bags of carrots. This car met the requirements of the Arizona 
Fruit and Vegetable Standardization during a state inspection at 
shipping point. 


6. On June 30, 1976, the produce arrived at respondent’s place of 
business. 


7. On July 1, 1976, at 9:25 a.m., the produce was inspected by a 
Federal inspector while it was still in the railroad car. The report of in- 
vestigation reads in pertinent part as follows: 


Condition of Equipment: Mechanical refrigerator unit running. 


Temperature of Product: At doorway Top: 44°F. Bottom: 46°F. 





1572 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37A.D. 1569 


Condition: Each lot: Generally firm. Damage by fresh cracks average 2%. Soft 
rot in most samples for 2 to 14%, some none, average 5% Bacterial Soft Rot in 
various stages, mostly advanced. 


8. On July 1, 1976, at 2:30 p.m. the produce was inspected by the 
Railroad Perishable Inspection Agency, after 10% of the load had been 
removed from the car. The report reflected, “From 0 to 80%, average 
15% Bacterial Soft Rot, all stages.” The commodity temperature was 
46° at the top, and 62° at the center of the “B” end and 45° at the 
bottom. 


9. On July 1, 1976, respondent sent complainant the following tele- 
gram: 


REFERENCE TO CAR SFRC55757 FEDERAL INSPECTION MADE AM 
JULY 1ST SHOWS TEMPERATURE 44 OVER 46 GRADE DEFECTS 7 PER- 
CENT DAMAGE BY FRESH CRACKS 2 PERCENT SOFT ROT MOST 
SAMPLES 2 TO 4 SOME NONE AVERAGE 5 PERCENT 6 TO 30 INCHES 
ARE CRUSHED ICE OVER MOST OF LOAD BECAUSE OF ABNORMAL 
ARRIVAL WE ARE HANDLING THE CAR DUE BEST POSSIBLE REMIT- 
TING NET PROCEEDS 


CUSUMANO BROTHERS DOMINIC 


10. Subsequent to being informed of the inspection results, complain- 
ant offered respondent an adjustment of 50¢ per master container. This 
offer was contingent upon respondent filing a railway claim alleging ab- 
normal transportation. If such claim was successful, respondent was to 
return the adjustment to complainant. Respondent rejected this allow- 
ance and stated he would only handle the car for complainant on a con- 
signment basis. 


11. On July 1, 1976, complainant sent respondent the following mail- 
gram: 


RE-WIRE SFRC 55757 CARROTS SHIPPED PHOENIX JUNE 23 THROUGH 
CUSUMANO DETROIT THIS CAR PURCHASED FOB AND SUSTAINED 
TRANSIT DELAY AND HIGH TEMPS AND PLUGGED DRAINS. SHIPPED 
BARRING NO LIABILITY TO CONDITION ARRIVAL ACCOUNT ABOVE. 
WE WILLING TO HELP ON YOUR PROBLEM WITH REASONABLE AL- 
LOWANCE BUT SINCE YOU REFUSED OUR GENEROSITY WE HEREBY 
WITHDRAW OUR OFFER AND ARE LOOKING TO C H ROBINSON FOR 
PROMPT PAYMENT IN FULL OF INVOICE. 


RALPH BODINE, BODIN PRODUCE CO PHOENIX ARIZONA 


12. On July 1, 1976, respondent sent complainant the following tele- 
gram. 
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REGARDING CAR SFRC55757 YOUR INVOICE #1753076 OUR FILE 
22-0-6-2432 CONFIRMING OUR PHONE CONVERSATION OF 535P TO- 
DAY 7-1-76 UNABLE TO MUTUALLY AGREE TO SETTLEMENT OF THIS 
CAR OF CARROTS BETWEEN YOURSELVES AND CUSUMANO 
BROTHERS COMPANY OF DETROIT. WE ARE HEREBY ADVISING YOU 
AS PER INSTRUCTIONS OF CUSUMANO THAT CUSUMANO BROTHERS 
IS HANDLING THE ABOVE CAR FOR ACCOUNT OF WHOM IT MAY CON- 
CERN AND REMITTING NET PROCEEDS OF SALE TO BODINE PRODUCE 
OF PHOENIX ARIZONA. DETAILS TO FOLLOW IN LETTER 


RESPECTFULLY 
CH ROBINSON 


13. In an invoice dated June 23, 1976, complainant invoiced respon- 
dent for the following amounts: 


Quantity Commodity E.&0.E. 
978 Cello Carrots 48-1 $4,303.20 
500 Cello Carrots 24-2 2,200.00 

cool : 221.70 
Stires #7252 20.00 
topics 150.00 


$6,894.90 


14. Complainant filed a railway claim on car SFRC55757 alleging ab- 
normal transportation. In a letter dated April 19, 1977, the Atchison, 
Topeka, & Santa Fe Railway Company offered a total amount of 
$2,550.00 in full settlement of the claim; a decision the railway 
company stated it made based on the following criteria: 


Carriers’ refrigeration record indicates intransit temperatures were maintained 
well within tolerance of the optimum 34° specified by shipper. The destination 
USDA Inspection, performed July 1, 1976, indicates the commodity tempera- 
tures were high, ranging from 44° to 46° with an average 5% decay in the load. 
A follow-up USDA Inspection was made July 8, seven days later, at which time 
650 master containers (averaging 50% decay) were still in the car. 


On the basis of the high commodity temperatures noted by USDA at destina- 
tion, I believe there is probable cause to assume that rail carriers must accept 
partial liability on the basis of unlocated defective refrigeration. 


15. In a letter dated April 21, 1977, complainant’s agency accepted 
the railway settlement of $2,550.00 in full settlement of complainant’s 
claim. 


16. A formal complaint was filed on January 14, 1977, which was. 
within nine months after the cause of action, alleged herein, accrued. 
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CONCLUSIONS 


Complainant principally alleges that upon arrival of the carrots at re- 
spondent’s place of business, respondent accepted the commodity and 
then, without authorization, proceeded to sell the carrots for complain- 
ant’s account. Respondent denied that it accepted the produce. Respond- 
ent claims it secured a USDA Inspection of the produce promptly upon 
its arrival, and subsequently notified complainant by telegram of the in- 
spection report findings (See Findings of Fact #9). The inspection report, 
complainant alleges, indicates the quality of the carrots was inferior to 
those for which respondent contracted. Complainant acknowledges the 
level of carrot quality upon their arrival was as respondent claimed, but 
complainant believes the evidence proves the damage occurred to the 
carrots while they were in transit. As the contract was F.O.B., complain- 
ant claims respondent must bear the risk of loss. Respondent on the 
other hand, believes the evidence conclusively proves that transporta- 
tion was normal and, as a result, complainant breached the implied war- 
ranty of suitable shipping condition by delivering produce of inferior 
quality at shipping point. 


Taking all the evidence into consideration, we find on this record that 
respondent accepted the carrots based on the fact that respondent never 
clearly and unequivocally rejected the produce. Rejection, applied as a 
legal concept, creates drastic consequences for the seller. If the produce 
is properly rejected, the seller remains the owner. The seller must be 
given prompt notice so that he can act on the realization that he is still 
the owner, and minimize his loss by making provision for the com- 
modity’s expeditious resale. Of course, such prompt notice becomes even 
more compelling when the commodity rejected is of perishable char- 
acter, for the seller’s loss increases dramatically the longer the deterior- 
ation continues. For these reasons, the method by which rejection is 
communicated must be strictly scrutinized. 


Respondent states in its answer to the complaint that, “Respondent 
further notified C. H. Robinson that due to our inability to agree to a 
settlement with complainant that respondent would handle for whom it 
may concern...” A rejection cannot be implied from the fact that nego- 
tiations did not end in an amicable settlement. Nor can a rejection be 
found in respondent’s communication to complainant by telegram dated 
July 1, 1976, (See Findings of Fact #9), in which appears the affirmative 
statement, “. .. BECAUSE OF ABNORMAL ARRIVAL WE ARE HAN- 
DLING THE CAR DUE BEST POSSIBLE REMITTING NET PRO- 
CEEDS.” This statement was not sufficiently direct so as to put com- 
plainant on notice that the produce was being rejected. Hence, respond- 
ent accepted the goods. 
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However, even though respondent accepted the produce, complainant 
may be liable for damages if complainant breached its implied warranty 
of suitable shipping condition. We must ascertain if the damage to the 
produce occurred before or during transit. If the damage was a result of 
abnormal transportation, respondent must bear the risk of loss, as the 
contract was F.O.B. The particular damage with which we are concerned 
is Bacterial Soft Rot. The July 1, 1976, report of investigation stated the 
load’s condition as follows. “Soft rot in most samples from 2 to 14%, 
some none, average 5% Bacterial Soft Rot in various stages, mostly ad- 
vanced.” The Railroad Perishable Inspection Agency’s report of inspec- 
tion lists the bacterial soft rot at 0 to 80%, average 15%. The United 
States Standards for Carrots with Short Trimmed Tops (7 CFR 
§ 51.2485 and § 51.2486) allows for not more than 1% Bacterial Soft 
Rot at shipping point. While the aforementioned inspection reports 
characterize the produce at destination, rather than shipping point, 
neither Bacterial Soft Rot Average is within an allowable tolerance. 


Complainant submitted evidence that the produce met the require- 
ments of the Arizona Fruit and Vegetable Standardization at shipping 
point, which requires the following criteria: 


A. Carrots, when being packed, presented for sale or sold, shall be free from 
decay and insect injury which has penetrated or damaged the flesh, and shall be 
free from serious damage due to growth cracks, mechanical injury, being mis- 
shapen or other causes. Not more than five percent of any lot of carrots may be 
below these requirements. 


B. “Serious damage” means any condition which would cause a loss of twenty 
percent or more of the root during preparation for use. 


Complainant contends this evidence demonstrates that he did not 
breach the warranty of suitable shipping condition. However, as the pro- 
duce could have up to five percent decay at shipping point according to 
these standards, this evidence does not convince us that the level of bac- 
terial soft rot was one percent or lower when complainant delivered the 
produce to the carrier. 


Complainant alleges that transportation was abnormal because the re- 
frigeration temperatures were reported as being too high. According to 
the Agriculture tiandbook No. 303, wherein market diseases of carrots 
are discussed, the following statements are made about bacterial soft 
rot: 


Stored carrots and parsnips, especially those held in common storage, may 
develop bacterial soft rot if temperatures are allowed to rise much above 40°F. 


Bacterial soft rot is not a problem in carrots or parsnips stored at temperatures 
of 32 to 36°F. 
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Furthermore, in Agriculture Handbook No. 195, entitled Protection of 
Rail Shipments of Fruits and Vegetables, optimum carrot transportation 
temperatures are discussed. 


Desirable transit temperature, 32°F. 


The two principal decays are bacterial soft rot and watery soft rot, both of 
which are controlled by transit temperatures of 32° — 38°F. 


Respondent submitted into evidence the tape from the Stires tempera- 
ture recording device which showed a steady reading of 40° during 
transit. Forty degrees is six degrees higher than the temperature setting 
which complainant requested on the railroad manifest and eight degrees 
higher than the desirable transit temperature for carrots pursuant to 
Agricultural Handbook 303. Agriculture Handbook No. 303 and 195 
recommend various optimum temperatures by which to control bacterial 
soft rot. The lowest desirable temperature is 32° and the highest 
temperature quoted varied between 36°, 38° and 40°. The Stires device 
reads only the air temperature, while those temperatures recommended 
by the Department of Agriculture and the temperatures recorded during 
inspections are pulp temperatures. It is reasonable to presume that when 
the air temperature would be at 40°, the comparable pulp temperature 
would read somewhat higher. As a result, a Stires air temperature 
reading of 40° during transit, combined with the high pulp tempera- 
tures reported during the two inspections (See Findings of Fact #’s 7 and 
8), inevitably leads to a conclusion of abnormal transportation due to 
high temperature. Applying the standards prescribed by the Depart- 
ment of Agriculture, we must conclude the transit temperatures of the 
carrots were high when the temperatures reportedly ranged from 44° to 
62°. A similar conclusion was reached by the railroad when it admitted 
“'.. partial liability on the basis of unlocated defective refrigeration.” 
(See Findings of Fact #14) Thus, we conclude complainant did not breach 
its wartanty of suitable shipping condition. 


Based on the fact complainant did not breach its suitable shipping con- 
dition warranty, respondent’s counterclaim is dismissed. Furthermore, 
as the transportation was found to be abnormal, respondent is liable to 
complainant for the full contract price of the carrots ($6,894.90) minus 
the amount of $2,550.00 recovered by complainant’s railway claim, for a 
total liability of $4,344.90. Respondent’s failure to pay this amount is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 
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Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,344.90 with interest thereon at 
the rate of 8 percent per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,772) 


DEARDORFF-J ACKSON COMPANY v. NEW YORK FRUIT AUCTION CORP. 
PACA Docket No. 2-4619. Decided October 11, 1978. 


Agency — failure to establish — Purchaser — actual, acting for himself 
only — Confirmation of sale — failure to reject not causing existence of 
contract — Proceeds of sale — remitted in full — Dismissal. 


Where respondent was not the purchaser of the tomatoes in issue, did not receive them and 
derived no benefit from the sale thereof, the complaint is dismissed. 


Prevailing party — award of fees and expenses to 
Where respondent, the prevailing party, filed for fees and expenses incurred in connection 


with the oral hearing, respondent is entitled therefor an amount of $1,878.85, for 
which reparation is awarded respondent against complainant with interest. 


George L. Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Stanley Bierman, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $20,576.84 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of seven truckloads of tomatoes from Calli- 
fornia to New York. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the complaint was served 
upon respondent who filed an answer thereto denying liability and de- 
manding an oral hearing. 


An oral hearing was held in New York City on November 16 and 17, 
1977, at which complainant was represented by a trade association 
adviser, and respondent by legal counsel. Two witnesses testified for 
complainant and four for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation whose 
address is P.O. Box 1188, Oxnard, California. 


2. Respondent, New York Fruit Auction Corp., is a corporation whose 
address is Hunts Point Food Center, Bronx, New York. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. Pursuant to oral orders from a produce broker, Marvin Rothstein of 
Nogales, Arizona, purporting to act for respondent, complainant shipped 
seven truckloads of tomatoes on October 13, 14, 21, 25, 27, 28, and 29, 
1976, consigned to respondent in New York. 


4. Complainant prepared and mailed to respondent invoices for all 
seven shipments for a total amount of $58,873.70. The invoices all con- 
tain the language “sold to New York Frt Auction Corp” and “sold 
through Marvin Rothstein.” These invoices were received by respondent 
and forwarded by the respondent’s officers and employees to Mr. Roth- 
stein. 


5. Two of the trucks of tomatoes (those arriving in New York on 
November 3, 1976) were diverted by Mr. Rothstein, or under his instruc- 
tions, to a firm known as Albee Tomato Company, Inc., at the Hunts 
Point terminal, and part of one of these loads was subsequently sold to a 
firm known as Pete Pappas and Sons in Washington, D.C. 


6. One truck arriving on or about November 1, 1976, in New York was 
diverted by Mr. Rothstein, or by his instructions, to a firm known as 
Frank Leone Fruit and Produce Merchants in Philadelphia. 


7. The other four truckloads of tomatoes were sold in whole or in part 
at auction by respondent’s auctioneers for the account of Mr. Rothstein, 
who was represented at these auctions by one Henny Borman as selling 
agent. 
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8. In early December of 1976, Mr. Rothstein, at the instigation of 
complainant, mailed broker’s confirmations to respondent for all seven 
shipments showing complainant as the seller, respondent as the buyer, 
terms f.o.b. net. On or about December 15, 1976, respondent’s counsel 
sent a letter to “Marvin Rothstein Brokerage, Inc.” in Nogales, Arizona, 
rejecting these confirmations as relating to fictitious transactions. 


9. In late October and early November 1976, respondent remitted a 
total of $25,208.79 in auction proceeds to Mr. Rothstein, who forwarded 
these funds to complainant, except for two checks amounting to 
$11,341.93 which he negotiated himself and of which he retained the 
proceeds. 


10. Complainant has admitted receiving payments as follows: 


From respondent (through Mr. Rothstein) $13,866.86. 
From Albee Tomato Company $ 7,084.05. 
From Frank Leone $17,345.88 


Total $38,296.79 


leaving a balance on its invoices of $20,576.91. 


11. On or about December 1, 1976, Allen K. Rethmeir, complainant’s 
sales manager, called respondent’s senior vice-president and auctioneer, 
William R. Wood, and requested payment of the invoices. Mr. Wood re- 
fused payment and maintained that the respondent had not purchased 
the tomatoes but acted merely as auctioneer for produce belonging to 
Mr. Rothstein. 


12. Complainant filed a formal complaint on April 26, 1977, which 
was within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Mr. Rethmeir testified that the transaction he negotiated with Mr. 
Rothstein was for the sale of seven loads of tomatoes to New York Fruit 
Auction through Marvin Rothstein. The invoices he issued to New York 
Fruit describe the sales as “F.O.B./net”, sold to New York Fruit Auction 
Corp., through Marvin Rothstein. 


Mr. Rothstein’s testimony was ambiguous throughout. He first stated 
that his orders were on behalf of New York Fruit. He also stated that he 
was a broker but was to some extent a participant, but that New York 
Fruit would “take the billing.” He maintained under cross-examination 
that his brokerage confirmations showing f.o.b. sales from complainant 
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to respondent were made in conformity with what he knew to be the 
original agreement. However, he admitted that they were sent out 
around December 8 with a typed signature, and that he had been “re- 
minded” to send them by the complainant. Under his version of the 
transaction he had been authorized by the respondent to buy tomatoes 
for them at “any price, any time.” He further describes his “deal” with re- 
spondent as follows: 


New York Fruit made a deal with me in Nogales. After the deal was made they 
decided to try 10 loads of tomatoes. “You take the billing. I will let you know. 
Get going. I will set it up.” They will participate the profit with me. I guaran- 
teed no loss. That was the deal. 


Mr. Rothstein maintains that this arrangement was negotiated between 
him and Mr. Parker Reid, the president and chairman of the board of re- 
spondent during a brief visit Mr. Reid made to Nogales. 


Mr. Rothstein admits diverting three of the trucks away from the auc- 
tion to other buyers on his own authority without notifying respondent. 
He explained this by saying: 


Because it was bought f.o.b. In my opinion f.o.b. means it belongs to the re- 
ceiver and he can do what he pleases with it. It wasn’t rejected. If the load was 
rejected, then Mr. Rethmeier would have been contacted. 


Regardless of the confusion in his other statements, this statement can 
only mean that he was buying from Deardorff-Jackson solely for his own 
account. 


This is confirmed by evidence introduced by respondent. Mr. Henny 
Borman, who received the shipments of tomatoes in New York testified 
that he was not an employee of the respondent but that he acted 
throughout for Mr. Rothstein in arranging for the receiving, sampling, 
and cataloging of merchandise and seeing it through the auction. He 
testified that the tomatoes he cataloged were listed as “Rothstein Sales.” 
He stated categorically that Mr. Rothstein had told him that it was his 
(Rothstein’s) merchandise. 


Mr. Reid admitted visiting Mr. Rothstein in Nogales when he was in 
the Southwest on other business but denies having made the deal Mr. 
Rothstein describes. Mr. Reid and other officers of respondent testified 
at some length and very convincingly to the effect that they had never 
authorized Mr. Rothstein to buy for their account, or in any manner to 
act as a broker or otherwise represent them. They described the “deal” as 
being no more than their agreement to forego the usual auction commis- 
sion on his first ten sales of tomatoes. This was by way of an incentive to 
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new business. Mr. Rothstein hoped to generate more business if he was 
successful in moving Mexican tomatoes into the New York trade 
through the auction house. It has been held many times that it is the acts 
and conduct of the alleged principal and not those of the alleged agent 
which must be relied upon to show the existence of any agency relation- 
ship. See Hunter Produce v. L. A. Potato Distributors, 31 A.D. 415 
(1972). We conclude that Mr. Rothstein was not authorized to buy for re- 
spondent, and was acting solely for himself. 


Although the exact dates of their mailing were not established, re- 
spondent’s executive vice-president and auctioneer, Isaac Taubman, ad- 
mitted receiving complainant’s invoices for the tomatoes. He forwarded 
them to Mr. Rothstein. According to his testimony it was not unusual for 
the auction firm to receive various documents in connection with sales 
which, if of no concern to the auction house, would be forwarded to the 
seller. 


It is unfortunate that upon receipt of the first invoice respondent’s em- 
ployees did not recognize that something was unusual, and contact the 
complainant for an explanation. However, their failure to do this does 
not create a contract of sale by estoppel where none existed. Section 
2-201 of the Uniform Commercial Code ' requires merchants to reject a 
sales confirmation within ten days under penalty of losing the protec- 
tion of the statute of frauds against oral contracts. But a failure of the 
recipient to reject the confirmation does not cause an oral contract to 
spring up where none existed before. It merely removes the bar of the 
statute of frauds from enforcement of an oral contract already in exist- 
ence. The Official Code comment is instructive: 


Between merchants, failure to answer a written confirmation of a contract 
within ten days of receipt is tatamount to a writing . . . . The only effect, how- 
ever, is to take away from the party who fails to answer the defense of the Stat- 
ute of Frauds; the burden of persuading the trier of fact that a contract was in 
fact made orally prior to the written confirmation is unaffected . . . . 


See Harry Reuben & Sons, Inc. v. The Consolidated Pipe Company, 396 
Pa. 506, 153 A.2d 472 (1959). Complainant never had an oral contract 
with respondent because Mr. Rothstein was unauthorized to negotiate 
one. Title to the tomatoes never passed to either Mr. Rothstein or re- 
spondent, because complainant never agreed to pass title to Mr. Roth- 
stein, and respondent never agreed to accept ** 


? 2-201 Formal Requirements; Statute of Frauds 


(2) Between merchants if within a reasonable time a writing in confirmation of the con- 
tract and sufficient against the sender is received and the party receiving it has reason to 
know its contents, it satisfies the requirements . . . against such party unless written notice 
of objection to its contents is given within 10 days after it is received. 
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Complainant cites Sol Salins, Inc. v. Robert E. Kelsoe Company, 30 
A.D. 1514 (1971) as authority for the proposition that where a receiver 
does not notify the shipper that he is billing an incorrect party, then 
such receiver, having accepted the produce, is liable for the purchase 
price. We do not think that Kelsoe goes that far. In that case the facts 
were that the respondent had negotiated a trade and had received the 
produce, but claimed that he had received it under a trade name rather 
than his own. He was trying to escape liability because the invoices were 
(technically) billed to the wrong party. The conclusion was that there 
had been a sale to respondent. Most importantly here respondent never 
received any produce or obtained any benefit from it. If anyone can be 
said to have received it, it was Mr. Borman, who acted as an agent of Mr. 
Rothstein in auctioning the tomatoes (or other third parties in the case 
of the the diverted trucks). As far as the record shows, dominion and 
control of the goods was at all times in Mr. Rothstein or his agent Mr. 
Borman. Apparently respondent’s employees merely cried the wares, 
collected and remitted the proceeds. All funds received were remitted to 
Mr. Rothstein. 


The complaint should be dismissed. 


Under § 47.19 of the Rules of Practice the prevailing party, New 
York Fruit Auction Corp., is entitled to an award of fees and expenses 


incurred in connection with the oral hearing. Respondent, New York 
Fruit Auction has submitted claims of $5.75 for service of subpoenas, 
$93.10 for cost of the transcript, and counsel’s fees for 17 4/5 hours 
hearing preparation and appearance at $100.00 per hour. Complainant 
has objected to the hourly rate as excessive, but we do not find this rate 
to be excessive for competent counsel in the New York area. According- 
ly, respondent is entitled to an award of $1,878.85 for fees and expenses. 


Respondent has claimed additional counsel’s fees for 12 hours prepara- 
tion of legal memoranda. This portion of the claim is denied as not re- 
lated specifically to the oral hearing. 


The complaint is dismissed. 


Within thirty days from the date of this order complainant shall pay 
to respondent, as reparation for fees and expenses, $1,878.85, with in- 
terest thereon at the rate of 8 percent per annum from the date of this 
order, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,773) 


E. T. WALL, GROWER-SHIPPER v. LARRY OBER Co., INC. PACA Docket 
No. 2-4106. Decided October 11, 1978. 


Order dismissing petition for reconsideration 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued February 7, 1978 awarding reparation to complainant against re- 
spondent. A stay order was entered on March 20, 1978 giving the re- 
spondent an opportunity to file a petition for reconsideration which was 
subsequently filed within the time allowed. 


In addition to petitioning for reconsideration respondent requests an 
oral hearing in this matter. Opportunity to request an oral hearing was 
extended to both parties at the time the pleadings were filed in this mat- 
ter and both parties declined the opportunity for oral hearing. This 
amounted to a waiver of the right to an oral hearing and the case was 
subsequently heard under the shortened procedure. Respondent’s re- 
quest for an oral hearing is denied. 


Respondent also complains that it was not represented by counsel dur- 
ing the course of this proceeding and was thus deprived of a fair hearing. 
Respondent had ample opportunity to secure counsel to aid in its defense 
in this matter and its failure to do so is not grounds for reopening this 
proceeding for further hearing. In addition respondent objects to the re- 
liance placed in our decision upon a letter which is attached to the veri- 
fied opening statement submitted by complainant. Respondent’s ob- 
jection is that this letter amounts to a statement which is not verified. 
While respondent is correct in asserting that the letter from Ramon G. 
Otero is not verified it is the usual practice under the shortened pro- 
cedure to consider such letters, attached as an exhibit to a verified state- 
ment, as a part of the evidence when no objection thereto is made by the 
opposing party. As was stated in our decision of February 7, 1978, the 
scanty evidence submitted in this case presented a close question. How- 
ever the evidence preponderated in favor of the complainant. Respond- 
ent presented a statement by its president to the effect that one Victor 
Damko, a former employee of respondent, was the salesman involved in 
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the transaction and had stated that the produce was purchased for Man- 
darin Fruit, however no statement verified or otherwise by Mr. Damko 
was submitted. 


Respondent also objects to the placement of the burden of proof by our 
statement that there was no evidence that a brokerage fee was to be paid 
to respondent and states that the respondent should have been advised 
by the Department that this proof was lacking. However it is not the 
function of the Department in these proceedings to give detailed advice 
to a party concerning what proof and in what manner such proof should 
be presented. Upon reconsideration, it is concluded that respondent’s 
contentions are without merit and that the order of February 7, 1978 is 
supported by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition should be and hereby is dismissed and our previous 
order of February 7, 1978 is reinstated. The amount awarded in that 
order, with interest, shall be paid within 30 days of the date of this 
order. 


This order shall be published and copies hereof served upon the 
parties. 


(No. 18,774) 


E. M. MALLETT, INC. v. AMIGO FooDS CorP. PACA Docket No. 2-4878. 
Decided September 29, 1978. 


Contract terms — shipping requirements as to quantity and size — failure 
to comply with — Damages — failure to show — Contract price — with- 
holding from not justified — Reparation awarded 


Where respondent failed to show its damages resulting from complainant’s breach of the 
contract, it thereby failed to justify withholding $9,552.75 from the contract price 
of the goods in issue. Therefore, complainant is entitled to amount of such withhold- 
ing. Reparation of $9,552.75 is awarded complainant against respondent with in- 
terest. 


George Aubrey, Presiding Officer. 
William Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$9,552.75 against respondent in connection with a transaction in inter- 
state commerce involving 42 truck shipments of onions from California 
loading points to Long Beach, California, and three truck shipments of 
onions from California points to New York for export. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent. Respondent filed an answer thereto denying liability. 


The amount claimed in the formal complaint exceeds $3,000. How- 
ever, the parties have waived an oral hearing. Therefore, the shortened 
procedured provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 


ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements and to file 
briefs. Complainant filed an opening statement in the form of affidavits. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. M. Mallett, Inc., is a corporation whose address is 
P. O. Box 8279, Stockton, California. 


2. Respondent, Amigo Foods Corp., is a corporation whose address is 
434 Row D, New York City Terminal Market, Bronx, New York. At the 
time of the transaction alleged herein respondent was licensed under the 
Act. 


3. Following telegraphic negotiations between the parties of approxi- 
mately one week regarding the export of a substantial quantity of on- 
ions, an agreement was reached by telephone on November 9, 1976. Mr. 
Robert C. Beech, vice president and sales manager represented the com- 
plainant, and Mr. Robert L. Krupnick, executive vice president repre- 
sented the respondent. The contract was for the sale of 75,000 fifty- 
pound sacks of onions to the respondent for export from Long Beach, 
California. 





1586 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37A.D. 1584 


4. On November 10, 1976, complainant sent respondent a confirming 
telegram reading in pertinent part as follows: 


STOCKTON CA NOVEMBER 10 
PMS B KRUPNICK 

AMIGO FOODS CORP 

434 NYC TERMINAL MKT 
BRONX NY 10474 


THIS IS TO CONFIRM 75,000 50LBS SACKS OF ONIONS THESE WILL BE 
APPROXIMATELY 50 PER CENT 2 TO 2 3/4 AND 50 PER CENT 2 3/4 TO 
3 1/2. THE PRICE IS 2.75 NET FOB THE RANCH US DOLLARS. METHOD 
OF PAYMENT TO BE AN IRREVOCABLE LETTER OF CREDIT PAYMENT 
ON SIGHT. WE WILL FURNISH USDA INSPECTION, PHYTO SANITARY 
CERTIFICATE SIGNED BILL OF LADING AT RANCH, AND AN INVOICE. 
WE ARE TO RECEIVE PAYMENT FOR EACH LOAD AS IT LEAVES THE 
RANCH. PLEASE SET UP LETTER OF CREDIT PAYABLE TO R. W. 
MALLETT INC UNION SAFE DEPOSIT BANK EXPORT ORDERS C/O 
GEORGE TRAPHAGEN POBOX 1200 STOCKTON CAL 95202 REGARDS 
CLARENCE WETEGROVE JR DMMALLETT INC 


5. To cover this sale, on or about November 17, 1976, respondent 
caused to be issued a Marine-Midland Bank letter of credit in favor of 
the complainant in the amount of $206,250.00, which described the 


merchandise as: 


MERCHANDISE DESCRIPTION: 

75,000 BAGS ONIONS 50# NET WEIGHT AS FOLLOWS: 
37,500 2-2-3/4” 
37,500 2-3/4-3-1/2 

PRICE $2.75 FOB PACKING SHED 


6. By mailgram of December 3, 1976, to the complainant, respondent 
alleged a potential breach of contract, and demanded performance in the 
following terms: 


AMIGO FOOD CORP R KRUPNICK 
434 NEW YORK CITY TERMINAL MARKET 
BRONX NY 10474 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 


12-03 0237P EST 

PMS E M MALLETT, DLR 

1035 WEST ROBINHOOD DR 

STOCKTON CA 95208 

WE HAVE RECEIVED NOTIFICATION REGARDING SHIPMENT OF ON- 
IONS TO M V SATSUMA CHARTER VESSEL. AS PER OUR LETTER OF 
CREDIT OUR CONTRACT CALLED FOR 37,500 BAGS 2-2-3/4 INCH ON- 
IONS AND 37,500 BAGS 2-3/4-3-1/2 INCH ONIONS. YOUR FINAL CON- 
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FIRMATION OF SHIPMENT INDICATE 28,896 BAGS 2-2-3/4 INCH AND 
46,104 BAGS 2-3/4 TO 3-1/2. AS YOU KNOW THIS WAS A CHARTER VES- 
SEL WITH VERY HEAVY PENALTY FOR DEADWEIGHT. I CONSIDER 
THIS A BREACH OF CONTRACT ON YOUR PART DUE TO FAILURE TO 
DELIVER IN ACCORDANCE WITH CONTRACT SPECIFICATIONS AND 
ARE HOLDING YOU RESPONSIBLE FOR DAMAGES 

AMIGO FOOD CORP 


14:37 EST 


7. Respondent has admitted receiving, during November and Decem- 
ber 1976, onions pursuant to this contract as follows: 


to Long Beach 28,896 50# 2”-2 3/4” 
Calif. 43,044 50# 2 3/4”-3 1/2” 


to New York 2,700 50# 3 1/2” 


8. At unknown dates the complainant received payment for this order 
in the total amount of $195,707.25. 


9. Complainant filed a timely informal complaint with the F&V, AMS 
Office in New York on or before January 14, 1977, within nine months 
after the accrual of its alleged cause of action. 


CONCLUSIONS 


Complainant contends that it is entitled to the contract price of $2.75 
per bag for the entire 74,640 bags actually delivered. This amounts to 
$205,260.00. Respondent has remitted only $195,707.25, and claims 
that it is entitled to the $9,552.75 deduction because of the failure of the 
complainant to comply with the terms of the contract since exactly half 
of the onions should have been 2”-2 3/4”.* 


The dispute is whether the contract required that complainant ship 
exactly half the sacks of onions at each specified size. Complainant 
maintains that the 50/50 division by size was intended to be only approx- 
imate, as stated in its confirming telegram to respondent on November 
10, 1976. On the other hand, respondent maintains that it issued the 
confirming letter of credit for this contract with the intent that the ratio 
be exact, and that the merchandise description set forth in the letter of 
credit was explained to the complainant’s representatives as being an es- 


1 Respondent does not claim any damages because some jumbo (3 1/2”) onions were sub- 
stituted for some of the 2 3/4”-3 1/2” product, nor because some of the order missed the 
California boat and had to be trucked to New York. Apparently all of the onions did reach 
their overseas destination in good order. 
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sential part of the contract. Complainant admits knowing about the 
product description in the letter of credit at the time of its issue, but 
maintains that a timely request for an amendment was made in order to 
conform this to the less strict terms which the complainant desired. 


In this case there was no meeting of minds insofar as the quantities of 
each size of onions to be shipped is concerned. However, we need not be 
constrained by the inconsistency in the two versions of the contract’s 
terms. Even if the complainant’s interpretation is accepted, it is still in 
breach of contract. We conclude that a shipment of only 38-1/2% of the 
smaller onions is not even “approximate” compliance with the required 
50/50 division. 


Nevertheless, the complainant must prevail on its complaint. This is 
because respondent has failed to show any damages for the complain- 
ant’s breach; i.e., has failed to justify its deduction of the $9,552.75 
which it withheld. In terms of the contract itself all the onions were of 
equal value. The contract price is the fairest measure of the market price 
for this quantity of onions, since both parties appear to be knowledge- 
able traders. The correspondence in the report mentions some adjust- 
ment respondent was forced to make with its overseas client because of 
the size disparity. This was presumably because of some special require- 


ments or price disparity in the foreign market. However, respondent has 
failed to develop any evidence of this adjustment, and thus has failed to 
meet its burden of proving damages for nonconformity. 


We conclude that complainant should have received the contract price 
for all onions delivered, and is entitled to reparation therefor. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $9,552.75, with interest thereon 
at the rate of eight percent per annum from January 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,775) 


JOANNE M. EADY v. EADY & ASSOCIATES. PACA Docket No. 2-3925. 
Decided September 26, 1978. 


Joint venture — net proceeds of sale — failure to pay share of — Farm 
equipment — rental contract for — failure to prove breach of — Fiduciary 
duty — failure to prove breach of — Reparation awarded 


Where respodent failed to sustain its burden of proof that the contract and a fiduciary duty 
were breached by complainant, complainant is entitled to her share of net proceeds 
in the amount of $66,655.00, for which reparation is awarded complainant against 
respondent with interest. 


Prevailing party — award of allowable expenses to 


Of the amount claimed by complainant for fees and expenses, only $2,297.88 is the allow- 
able amont for fees and expenses in connection with the oral hearing. Reparation of 
$2,297.88 therefor is additionally awarded complainant against respondent with in- 
terest. 


Roger Weiner, Presiding Officer, 
Peter Gaamer, San Diego, CA for complainant. 
Lewis A. Plourd and Donald L. Scoville, E\ Centro, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). A timely 
complaint was filed in which complainant sought reparation against re- 
spondent in the amount of $33,554.89, alleged to be due at the time the 
complaint was filed, in connection with a joint venture farming agree- 
ment between the parties. Complainant alleged that the exact amount 
due was unknown at the time of filing of the complaint. At the opening 
of the hearing complainant alleged that the amount due under the agree- 
ment was $95,221.43 and that under such agreement complainant is en- 
titled to 70% of such amount or $66,655.00 plus interest. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
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to complainant based upon the existence of offsets allegedly due and 
claimed in a state court proceeding. 


An oral hearing was held at San Diego, California, on October 19 and 
20, 1976. Both parties were represented by counsel and various witnes- 
ses testified on behalf of each party. Following the hearing, both parties 
filed briefs and claims for attorney fees and expenses incurred in connec- 
tion with the hearing. 


FINDINGS OF FACT 


1. Complainant, Joanne M. Eady, is an individual and executrix of the 
estate of Joseph T. Eady, deceased. Complainant’s address is 7001 Alma- 
dan Lane, Carlsbad, California. At the time of the activities giving rise 
to the counterclaim filed herein, complainant was neither licensed under 
the Act nor operating subject to license under the Act. 


2. Respondent, Eady & Associates, is a partnership composed of 
James M. Bensen, Robert L. Bergen, Wesley H. Mathews, Robert R. Gra- 
ham, Robert R. Kressin, John C. Monday, Frank Pavel, Louis B. Vogt, 


Clyde S. Rights, and Hector De La Vega, whose address is Post Office 
Box 2040, El Centro, California. At the time of the activities giving rise 
to the complaint herein, respondent was licensed under the Act. 


3. On or about November 1, 1973, Joseph T. Eady Company, a part- 
nership composed of the estate of Joseph T. Eady (70% interest) and 
Hector De La Vega (30% interest) entered into a joint venture farming 
agreement with respondent which agreed to raise and market various 
perishable agricultural commodities during the 1974 growing season on 
approximately 906 acres of farmland situated in the Santa Maria- 
Lompock areas of California. Under the agreement Joseph T. Eady Com- 
pany contracted to furnish farm equipment necessary to the cultivation 
of said crops. Respondent was responsible for the growing, harvesting, 
packing and marketing of the crop. In return for use of the equipment 
complainant was to receive 10% of any net proceeds from the sale of the 
crop after deduction of a packing charge of $1.35 per carton. 


4. Both parties have performed all responsibilities under said contract 
except that respondent has since failed, neglected and refused to pay 
Joseph T. Eady Company its share of the net proceeds thereunder. 


5. Joseph T. Eady Company was dissolved pursuant to an agreement 
for purchase and sale of partnership interest dated July 17, 1974. Pur- 
suant to said agreement and a document entitled Instructions Re Con- 
tract Payments, complainant is entitled to 70% of all sums payable to 
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Joseph T. Eady Company under the subject joint venture. 


6. An informal complaint was filed on September 19, 1974, which 
was within nine months after the accrual of the cause of action alleged 
herein. 


CONCLUSIONS 


Complainant brings this action for collection of the balance claimed to 
be due in connection with subject joint venture. A threshold issue pre- 
sented is whether the Secretary has jurisdiction over the matter. Re- 
spondent in its answer maintains that this action is not properly before 
the Secretary because the subject contract is an equipment rental agree- 
ment not within the Secretary’s jurisdiction under the Act. 


The four basic jurisdictional requirements under the Act are: (1) a 
transaction involving a perishable agricultural commodity (7 U.S. C. 
499b(4)); (2) interstate or foreign commerce or contemplation thereof (7 
U.S. C. 499a(8)); (3) the complainant must petition the Secretary within 
nine months after the cause of action accrues (7 U.S. C. 499f(a); and (4) 
the respondent must be a licensee under the Act (7 U.S. C. 499d(a)). 
Tebavy-Sorenson v. Lynn Foods, 32 A. D. 529 (1973). We will first ex- 
amine the question whether the jurisdictional prerequisite of a transac- 
tion involving a perishable agricultural commodity has been satisfied. 


An early decision regarding what transactions are encompassed with- 
in the purview of the Secretary's PACA jurisdiction concerned both a 
failure to repay a loan advanced so that respondent could purchase toma- 
toes, and the nonpayment of freight to a carrier. Anonymous, 4 A. D. 
332 (1945). The complaint was dismissed because the Act “does not con- 
fer jurisdiction to award reparation for either nonpayment of a loan as 
such or nonpayment of freight to a carrier.” A similar result occurred in 
Anonymous, 4 A. D. 934 (1945), where complainant had agreed to store, 
pay freight and gas ten (10) carloads of grapes. Respondent failed to de- 
liver the grapes, and a complaint was filed for damages caused by re- 
spondent’s failure to deliver. In dismissing the complaint the decision set 
forth the genera: criteria for testing the Secretary’s jurisdiction in this 
area: 

It is obvious that the word “transaction” (in Sec. 2(4) of the Act, 7 U.S.C. 
499b(4)) refers to a commodity that is “bought or sold, or contracted to be 
bought, sold, or consigned . . . or the purchase or sale” thereof “is negotiated by 
a broker” “(quoting Sec. 2(4) of the Act, 7 U. S. C. 499b(4)). It seems clear that 
the stipulated compensation of 5 cents per lug was not for grapes bought or 
sold or contracted to be bought or sold or consigned, or the purchase and sale 
thereof negotiated by a broker.” Anonymous, 4 A.D. 934, 936-937. 
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In Stahmann Farms v. Jack Braunston and Son, 5 A. D. 295 (1946), 
the respondent counterclaimed for the cost of a tarpaulin, crates and a 
tree used by respondent on complainant’s premises in order to perform 
the contract, and which complainant refused to return. The counter- 
claim was dismissed, “since the items referred to are not perishable agri- 
cultural commodities and the claims of the parties concerning them do 
not arise under and have no necessary connection with their contract for 
the purchase and sale of cantalopes.” Stahmann Farms, supra, at pp. 
299-300. 


In R. B. Todd Prod. Co. v. Frostreat Frozen Foods, 22 A. D. 917 (1963), 
complainant agreed to harvest and transport beans at a certain price per 
ton. Since there was no consignment, purchase or sale of beans, the com- 
plaint was dismissed for lack of jurisdiction. 


There is also a line of cases regarding claims for expenses under trans- 
portation contracts, that consistently hold that such claims are not with- 
in the jurisdiction of the Secretary because they are not transactions in- 
volving perishable agricultural commodities. Grand Prairie Prod. Brok. 
v. Royal Packing Co., 34 A.D. 1580 (1975); Maine v. Davis, 32 A.D. 980 
(1973); Prettyman v. J. E. Nelson & Sons, 20 A. D. 947 (1961); Reid & 
Joyce Pkg. Co. v. Touchstone, 15 A.D. 884 (1956). 


In none of the above cited cases was there present the necessary con- 
nection with a transaction involving a perishable agricultural com- 
modity as required by section 2(4) of the Act. However, the present case 
does not fall within the same category as those cited above. Here com- 
plainant does not merely seek recovery of a rental fee for farm equip- 
ment. This case rather partakes of the nature of a joint venture which 
was directly concerned with participation in the proceeds from the sale 
of perishable agricultural commodities. In an early case under the Act, 
O. S. Lloyd v. E. F. Dellartini, Secretary’s Decision 325, PACA Docket 
No. 366 (1933), the complainant and respondent were participants in a 
joint venture whereby complainant supplied and respondent was to sell 
certain quantities of perishable agricultural commodities. The parties 
were to share equally in any profits or losses after deduction of the joint 
cost. It is clear that this situation involved no purchase and sale transac- 
tion as between complainant and respondent but rather concerned pro- 
duce which was jointly owned by the parties. A loss was incurred in 
connection with resale of the commodities and complainant sought rep- 
aration against respondent for respondent’s share of the joint loss. In 
deciding in complainant’s favor the Secretary stated as follows: 


The first question presented relates to the application of the statute to the 
transaction above outlined. Section 2, Paragraph 4 of the Act reads in part as 
follows: “. . . or to fail or refuse truely and correctly to account promptly in re- 
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spect of any such transaction in any such commodity to the person with whom 
such transaction is had”. Such language is very broad. Congress seems to have 
intended by the use of such language to require the Secretary to entertain com- 
plaints involving perishable agricultural comodities filed against any commis- 
sion merchant, dealer or broker who fails or refuses to truly and correctly ac- 
count in connection with “any such transaction” to the person with whom such 
transaction is had. 


We also note that the last part of section 2(4) makes it unlawful for any 
commission merchant, dealer, or broker “to fail, without reasonable 
cause, to perform any specification or duty, expressed or implied, arising 
out of any undertaking in connection with any such transaction.” We 
find that respondent’s undertaking to remit a percentage of the net pro- 
ceeds from the sale of the perishable agricultural commodities involved 
in this proceeding is an undertaking which is covered by the Act. 


Respondent has admitted that complainant’s share of the net proceeds 
would amount to $66,655.00. However, respondent maintains that the 
agreement should be voided because the value to respondent of the 
equipment supplied under the contract was not proportionate to the po- 
tential remuneration to complainant under the contract and that this 
situation came about as a result of a breach on the part of Hector De La 
Vega of his fiduciary duties to respondent. Respondent points out that 
Hector De La Vega was managing partner of respondent at the time the 
contract was entered into and was a 30% partner at the same time in the 
Joseph T. Eady Company. Respondent maintains that the contract was 
entered into without the knowledge of the other partners of respondent. 
In addition respondent maintains that certain custom farming work was 
required at the Santa Maria-Lompock area due to the failure of Joseph 
T. Eady Company to supply equipment as required by the contract. We 
find that respondent’s contentions are without merit for the following 
reasons. 


Respondent attempted to show the value of the equipment supplied by 
testimony at the hearing. Such testimony purported to show that the 
market value of the equipment furnished was approximately 
$33,100.00. However, the witnesses who gave this testimony admitted 
that their testimony was highly speculative and neither witness was 
qualified as an expert in regard to the matters testified to. In addition 
there were items of equipment as to which neither would venture a guess 
as to their value. Furthermore, one of the witnesses upon whom respond- 
ent relied for the establishment of the value of the equipment, Hector De 
La Vega, testified that there were no realistic alternatives such as rental 
of equipment available to respondent. Another of respondent’s wit- 
nesses, Mr. John C. Monday, pointed out that “farming business doesn’t 
make money every year”. This is the basic reason why, regardless of any 
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disproportionate difference in the value of the equipment and the net 
proceeds, respondent’s argument must fail. Neither complainant nor re- 
spondent, at the time the contract was entered into, knew what 10% of 
the net proceeds would be. It is very true that while large profits are 
sometimes made in the farming business, quite often there is no profit at 
all. Therefore it was very possible that complainant would have received 
nothing in return for the use of its equipment. 


We also must find that respondent has failed to meet its burden of 
proving by a preponderance of the evidence that there was a breach of 
fiduciary duty on the part of Hector De La Vega in which Joseph T. Eady 
Company participated. Respondent sought to show by the testimony of 
one of the nine partners other than De La Vega that such partners did 
not have knowledge of the contract. The testimony of this partner, John 
C. Monday, fails to establish even that this one partner did not have 
knowledge of such contract, and while such testimony may fall short of 
proving actual knowledge of the contract on the part of John C. Monday 
it certainly shows that Monday was aware of a continuing business rela- 
tionship between Joseph T. Eady Company and Eady & Associates. Fur- 
thermore while there was no testimony from the other partners to show 
lack of knowledge of the contract there were many documents submit- 
ted, such as minutes of the partnership meetings, which showed that the 
partners must have been aware of the business relationship between the 
two companies and of the fact of the supply of equipment. 


Respondent’s allegation that the Joseph T. Eady Company breached 
its contract for supplying equipment because certain custom rate work 
was done on the Santa Maria-Lompock area farmland is also without 
merit. Respondent’s manager at Santa Maria-Lompock was one Martin 
Lassa. Martin Lassa testified at the hearing that the custom rate work 
was done solely at his discretion and in preference to the use of the Jo- 
seph T. Eady Company equipment due to the fact that he considered it to 
be uneconomical in many instances to transfer such equipment from one 
Santa Maria-Lompock farm to another. We find that respondent’s de- 
fenses are without merit and that complainant is entitled to an award of 
$66,655.00 plus interest. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act. 


Complainant submitted a claim for fees and expenses in the total 
amount of $5,366.57. Respondent objected to $481.19 of this amount 
which related to costs of copying the books of Eady & Associates. Such 
copies were apparently made in connection with a concurrent state court 
proceeding and were not acquired pursuant to subpoena in this proceed- 
ing. We agree that this amount should be disallowed. In addition, re- 
spondent claimed 20.25 hours at a rate of $75.00 per hour for prepara- 
tion of the brief. Fees and expenses incurred in connection with the 
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preparation of a post hearing brief was not considered to be in connec- 
tion with the oral hearing and therefore are not allowed in these pro- 
ceedings. See A. J. Tebbe & Sons v. Fruit & Produce Prepack, 34 A.D. 
1735 (1975) and Vic Mahns v. A. M. Fruit Purveyors, 34 A. D. 1950 
(1975). Complainant also claimed 14.25 hours at $75.00 per hour for 
“pre-preparation for hearing”. We take this to be fees in connection with 
the preparation of the complaint which is also not considered to be in 
connection with the oral hearing. We therefore find that the total fees 
and expenses to which complainant is entitled amount to $2,297.88. 
Additional reparation should be awarded to complainant in this amount. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $66,655.00, with interest thereon at the 
rate of eight percent per annum from July 1, 1974, until paid. 


Within 30 days from the date of this order respondent shall pay to 
complainant $2,297.88 as reparation for fees and expenses, with inter- 
est thereon at the rate of eight percent per annum from the date of this 
order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,776) 


GLOBAL FOOD EXPORTERS, INC. v. PASCHAL R. BEARE and LARRY DEAN 
ELMER, d/b/a LARRY ELMER BROKERAGE Co. PACA Docket No. 
2-4580. Decided September 26, 1978. 


Contractual obligation — breach of — Misdelivered goods — consignment 
of — Net proceeds of sale — remittance of — Inland transportation costs — 
of misdelivered goods — Reparation awarded. 


Where respondent breached its contractual obligations in failure to mark each carton of 
grapefruit for proper destination, causing off-loading of 1,785 cartons at LeHarve, 
respondent is liable to complainant for the cost of moving said produce from Le- 
Harve to Rotterdam, in the amount of $5,921.27, for which reparation is awarded 
complainant against respondent with interest. 
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Claim for damages for non-delivery and for lost profits — Burden of proof 
— failure to sustain — Dismissal 


Complainant in its claim for additional damages, failed to sustain its burden of proof in 
contending that the entire 5,000 cartons of grapefruit contracted for was not de- 
livered at the dock and that its agent’s overseas travel costs were directly related to 
respondent’s breach of contract. Complainant’s claim for additional damages is 
therefore dismissed. 


Counterclaim — failure to substantiate — Dismissal 


Where respondent failed to substantiate its counterclaim for $1,754.23 it alleged com- 
plainant owed it, the respondent partnership’s counterclaim is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
R. F. Healy, Inglewood, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Ina 
formal complaint filed with the Department of Agriculture on January 
7, 1977, complainant seeks reparation from respondent in the amount of 
$13,982.23 in connection with a transaction involving five truckloads of 
grapefruit sold in contemplation of foreign commerce to respondent. Re- 
spondent was served with copies of the formal complaint and formal re- 
port of investigation on March 4, 1977. Respondent filed an answer to 
the complaint on March 22, 1977 denying liability as claimed by com- 
plainant. Respondent also filed a counterclaim against complainant in 
the amount of $1,754.23 in connection with the aforementioned trans- 
action. 


Although the amount claimed as damages in the complaint exceeds 
$3,000.00, the parties waived oral hearing. Therefore, the shortened 
procedure set forth in the Rules of Practice (7 CFR 47.20), is applicable. 
Neither party filed additional evidence, however, a supplemental report 
of investigation was mailed to both parties on December 7, 1977. Com- 
plainant filed a response to the supplemental report of investigation. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Global Food Exporters, Inc., is a corporation whose 
post office address is P.O. Box 21313, Los Angeles, California 90021. 


2. Respondent, Larry Elmer Brokerage Co., is a partnership composed 
of Paschal R. Beare and Larry Dean Elmer, whose post office address is 
Box 45586, Los Angeles, California 90045. 


3. The respondent partnership, at the time of the transaction involved 
herein, was licensed under the Perishable Agricultural Commodities 
Act. 


4, By oral contract, complainant purchased from respondent 5,000 
cartons of ruby red grapefruit, sizes 48 and 56, at the agreed purchase 
price of $3.42 per carton, to be delivered to Dodge Isle Pier, Miami, 
Florida, for loading on the Polish Ocean Lines Gdynia America Line, Inc. 
ship “Zambrow”. The contract mandated that the cartons of grapefruit 
be marked “AAF/Rotterdam” and be delivered to the dock by October 
20, 1975, the cut-off time for delivery to the ship of Rotterdam bound 
cargo. Respondent invoiced complainant for the above-mentioned fruit, 
which invoice specified that the grapefruit would be “White Crest” 


brand and would be shipped by truck to the point of export for shipment 
to Rotterdam, Germany. The total contract price was $17,104.75. 


5. Respondent purchased the grapefruit for supply to complainant 
from DNE Sales located in Ft. Pierce, Florida. DNE Sales, in turn, pur- 
chased the fruit from a shipper. 


6. Respondent caused only 3,215 cartons of ruby red grapefruit to be 
delivered to the vessel “Zambrow” by October 20, 1975; the remaining 
1,785 cartons of ruby red grapefruit were not delivered until sometime 
after that date but before the “Zambrow” sailed on October 23, 1975. As 
a consequence, the 1,785 cartons of grapefruit delivered late were not 
able to be loaded into the hold of the ship for cargo destined for Rotter- 
dam, Germany but rather were placed with cargo destined for Le Havre, 
France. None of the 5,000 cartons were marked “AAF/Rotterdam”. 


7. On October 31, 1975, complainant sent a telegram to respondent 
containing the following comments: 


“As mentioned polish lines just informed us that our shipment of 13,000 car- 
tons on the “SS Zambrow” could not be delivered per our orders—namely 8,000 
cartons to Le Havre and 5,000 to Rotterdam because the cartons were not 
marked. Per our instructions to you this was to be AAF/Rotterdam and FHP/Le 
Havre.” 
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“We now have 10,000 cartons in Le Havre, 2,000 of which belonged to the 
order going to Rotterdam, and identification is impossible. This oversight and 
mishandling now forces me to make an immediate trip to Europe, trying to 
calm our customers, getting bills of lading issued and corrected, arrange for 
sorting, trucking and clearing through customs. The cost of all this is difficult 
to estimate, but I will submit an exact accounting on my return. Should our 
customer insist on selling the misdirected merchandise on our account, we will 
have no recourse but to have them sold on your account.” 


Respondent replied “O.K. this is Fred. Larry has not arrived yet but I will be 
talking to him and I will relay this message.” 


8. Complainant’s agent traveled to the port in Le Havre, France, to 
make arrangements for the misdelivered merchandise. Complainant 
eventually consigned the entire 5,000 cartons of grapefruit to its pur- 
chaser, Afro-Asiatiche Frueghte, located in Frankfurt, Germany. Com- 
plainant’s customer sold the grapefruit on account for complainant and 
rendered an accounting for the proceeds derived. Complainant’s cus- 
tomer also claimed that it received, rather than 5,000 cartons ruby red 
grapefruit 3,256 cartons ruby red grapefruit and 1,744 cartons marsh 
v hite grapefruit. Complainant’s customer claims to have received a total 
of $18,624.56 for the sale of the 5,000 cartons of grapefruit. Com- 
plainant’s customer then subtracted $5,921.27 in conjunction with in- 


land transportation expenses incurred in shipping the fruit from the 
port of Le Havre to the contract destination. Complainant received 
$12,703.29 net proceeds. 


9. An informal complaint was filed on February 11, 1976, which was 
within nine months after the cause of action herein accured. 


CONCLUSIONS 


Complainant and respondent entered into a contract by which re- 
spondent agreed to deliver 5,000 cartons of ruby red grapefruit, to be 
marked “AAF/Rotterdam”, to the dock in Miami, Florida for shipment 
on the vessel “Zambrow” not later than October 20, 1975. The agreed de- 
livered purchase price was $3.42 per carton. Respondent was informed 
that the “Zambrow” had two ports-of-call—Rotterdam, Germany and Le 
Havre, France—and that, if the grapefruit were not delivered on time 
and accordingly marked, the grapefruit might not reach Rotterdam, but 
would be unloaded in Le Havre. 


Respondent purchased the 5,000 cartons of ruby red grapefruit from 
DNE Sales in Fort Pierce, Florida. Only 3,215 cartons were delivered to 
the “Zambrow” on time; the remaining 1,785 cartons were delivered to 
the ship late and, as a consequence, were placed in the hold with cargo 
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destined for Le Havre. Compounding this late delivery was that none of 
the 5,000 cartons of ruby red grapefruit were marked “AAF/Rotterdam” 
as required by the contract between complainant and respondent. Re- 
spondent admits the late delivery but claims that the fault lies with DNE 
Sales rather than it. However, the contract was entered into by respond- 
ent who was obligated to insure delivery of the 5,000 cartons on time. 
Respondent also alleged that DNE Sales had been asked, and refused, to 
properly mark the cartons and that complainant had been so notified be- 
fore delivery. Respondent’s allegations in this regard are disputed by 
both DNE Sales and complainant. Since DNE Sales, a third party to the 
transaction, and complainant refute respondent’s allegations, we find 
that respondent did not comply with its contractual obligation to mark 
each carton of grapefruit “AAF/Rotterdam.” We further find that re- 
spondent breached its contract with complainant in that 1,785 cartons 
of grapefruit were not delivered on time and this breach was further 
compounded by respondent’s failure to cause the 5,000 cartons of grape- 
fruit to be marked “AAF/Rotterdam” as required by the contract. As a 
result of respondent’s breach, 1,785 cartons of grapefruit were off-load- 
ed in Le Havre instead of Rotterdam and complainant had to pay 
$5,921.27 to move the grapefruit from Le Havre to Rotterdam. We find, 
therefore, that respondent owes complainant $5,921.27. 


In addition to the inland transportation cost suffered by complainant, 
it also makes claims for lost profit and for the cost of sending its agent to 
Europe to straighten the problems involved in this transaction. The 
major portion of these problems relate to complainant’s allegation that 
respondent did not deliver 5,000 cartons of ruby red grapefruit to the 
Miami dock. Complainant’s allegation stems from the report of its Euro- 
pean customer that it only received 3,256 cartons of ruby red grape- 
fruit—the remaining 1,744 cartons containing marsh white grapefruit. 
However, no evidence submitted by either party indicates that the 5,000 
cartons delivered by DNE Sales, on behalf of respondent, to the dock as 
part of this transaction contained anything but the ruby red variety that 
DNE Sales claims they did. If, as apparently happened, through no fault 
of respondent or its agents, 1,744 cartons of marsh white grapefruit 
were confused at the dock, in the hold of the ships, or the dock in Europe 
for 1,744 cartons of ruby red, there is no evidence that the fault lies with 
respondent. Complainant was obliged to inspect the 5,000 cartons at the 
dock in Miami and ensure its proper treatment and shipping; its faulure 
to do so and the overwhelming evidence that 5,000 cartons of ruby red 
grapefruit was delivered by DNE Sales, on behalf of respondents, leads 
solely to the conclusion that, in this regard, respondent did not breach 
its contract with complainant. Therefore, complainant has failed to sus- 
tain its burden of establishing that any lost profits or the cost of sending 
an agent to Europe was directly related to the admitted breach of con- 
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tract by the respondent. Complainant’s claim for these damages is, 
therefore, dismissed. 


The total damage question in this matter is complicated by three other 
debts admittedly owed by one party to the other, which debts are beyond 
the factual situation discussed above. Complainant admits it owes re- 
spondent $9,907.05 for an unrelated transaction; respondent admits it 
owes complainant $2,492.57, which complainant advanced on freight 
charges in an unrelated transaction; and respondent admits it owes com- 
plainant $5,000 for strawberry trays used by respondent in Mexico. 
There was no evidence presented in this proceeding which indicates that 
these three matters involve the sale of perishable agricultural commodi- 
ties cognizable here and all allegations by either party as to these three 
transactions are hereby dismissed. 


Lastly, respondent filed a counter-claim in this proceeding alleging 
that complainant owes it $1,754.23. Respondent does not fully explain 
how it arrived at this figure nor did it submit any evidence on this point. 
The counter-claim is also, therefore, dismissed. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,921.27 with interest thereon at the rate 
of 8 percent per annum from November 2, 1975 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,777) 


GRONOSTALSKI PRODUCE CORP. v. ERNIE JOHNSON AND SON. PACA 
Docket No. 2-4781. Decided September 29, 1978. 


Contract specifications — Failure to comply with — Dumping — inability 
to sell due to size — Damages — measure of — Reparation awarded for 
value of produce dumped 


Where complainant made full payment to respondent for the entire shipment of 1,000 
sacks of onions, and was forced to dump 122 sacks thereof due to inability to sell 
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due to undersize, complainant is entitled to $640.50 therefor, for which reparation 
is awarded with interest. 


Market price — decline in — damages resulting from — Settlement agree- 
ment on claim for damages — negotiated by deduction from invoice price 
— further claim dismissed 


Where the parties agreed to settle complainant’s claim for damages resulting from market 
decline as $500.00, and this amount was deducted from the invoice price of the on- 
ions in issue, complainant’s claim for $859.50 with respect thereto is dismissed. 


Bonnie L. Luken, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). On June 22, 
1977, complainant filed a formal reparation complaint by which it seeks 
to recover $1,500.00 in connection with the purchase by complainant of 
one shipment of onions in interstate commerce from respondent. On Au- 
gust 26, 1977, copies of the formal reparation complaint and report of 
investigation were served on respondent. Respondent filed an answer to 
the complaint denying liability for the damages claimed by complainant. 


Because the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20) is applicable to the resolution of this conflict. 
Neither complainant nor respondent filed further evidence in the course 
of this proceeding. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gronostalski Produce Corp., is a corporation whose 
post office address is Box 335, Hadley,, Massachusetts. 


2. Respondent, Ernie Johnson and Son, is a corporation whose post 
office address is 7101 North First Street, Phoenix, Arizona. At the time 
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of the transaction involved herein, respondent was licensed under the 
Act. 


3. On July 15, 1976, in the course of interstate commerce, respond- 
ent, by oral contract, agreed to sell to complainant one carload of onions 
prepacked, Israeli Variety. The onions were guaranteed by respondent to 
be sized as follows: 1 3/4 inch to 3 inches—mostly 2 to 2 3/4 inches in 
diameter, at an agreed F.O.B. price of $5.75 per 50 pound sack deliv- 
ered. 


4. On July 16, 1976, respondent shipped 1,000 sacks of onions, in car 
No. SFRP 2041. An inspection of the car was conducted by the United 
States Department of Agriculture Inspection Service on July 16, 1976. 
The inspection certified that the onions were generally 1 5/8 to 3 inches, 
mostly 2 to 2 3/4 inches in diamter, U.S. No. 1. 


5. The load of onions arrived at complainant’s place of business on 
July 26, 1976. The carload of onions was inspected on July 27, 1976, 
and the federal inspector confirmed, by inspection report No. D 37499 
that the onions were “Generally 1 1/2 to2 3/4, mostly 2to2 1/2 inches 
in diameter, with 9 to 13 percent, average 11 percent under 1 3/4 inches 
in diameter. Less than 1 percent under 1 1/2 inches, and less than 1 per- 
cent over 2 3/4 inches in diameter.” On July 29, an appeal inspection, 


requested by complainant was conducted. Inspection certificate D 32437 
confirmed that the onions were, “Generally 1 1/2 to 2 3/4 inches in 
diameter with 34 to 73 percent average 54 percent 2 to 2 1/2 inches in 
diameter. From 7 to 13 percent average 10 percent under 1 3/4 inches in 
diameter. Less than 1 percent under 1 1/2 inches in diameter.” 


6. During lengthy negotiations concerning the size of the onions, re- 
spondent eventually granted a market decline allowance of 50 cents per 
sack on the carload of onions, invoicing complainant for a total contract 
price of $3,523.95. Complainant made full payment in the above-stated 
amount. 


7. On September 4, 1976, complainant dumped 122 sacks pounds of 
small onions by reason of unfitness for sale. 


8. The contract for the carload of onions was negotiated by C. H. 
Robinson and Company, a broker. 


9. The informal complaint was filed on September 15, 1976, which 
was within nine months of the date on which the cause of action accrued. 
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CONCLUSIONS 


Complainant claims it is entitled to $1,500.00 in damages resulting 
from respondent’s breach of contract in failing to ship the size of onions 
mandated by the contract. Complainant’s claim for damages includes a 
claim for $640.50 which is the agreed adjusted price for the 122 sacks of 
small onions dumped by complainant. Complainant also claims entitle- 
ment to $859.50, which it claims to be the amount of damages suffered 
by it as a result of market decline during the time in which complainant 
reconditioned the onions preparatory to sale. Respondent claims it has 
already granted to complainant an adjustment of 50 cents per bag for 
the onions received and, therefore, fully discharged its obligations re- 
sulting from its breach of contract. Respondent admits that the ship- 
ment of onions failed to meet contract specifications with respect to siz- 
ing requirements. Therefore, because complainant accepted the onions, 
it is entitled to provable damages as a result of the contract breach. 


Complainant has made full payment for the entire 1,000 sacks of on- 
ions shipped to it by respondent at the adjusted price of $5.25 per sack. 
Respondent has admitted the shipment did not comply with contract 
specifications and complainant has proved that 122 of the sacks of 
undersized onions were eventually dumped because complainant could 
find no market for the undersized onions. Complainant is, therefore, en- 
titled to an award of damages for the 122 sacks of onions dumped. Com- 
plainant has made payment to respondent for the 122 sacks at the rate 
of $5.25 per sack for a total of $640.50. Complainant, when making pay- 
ment, specifically retained its right to make claims for damages with re- 
spect to the shipment of onions. Complainant is, therefore, entitled to 
$640.50. We find that respondent’s failure to pay to complainant 
$640.50 was a violation of section 2 of the Act for which complainant 
should receive reparation. 


With respect to complainant’s claim that it is entitled to damages in 
the amount of $859.50 for the decline in market price for onions during 
the period of July 15 through August 4, 1976, we have held that the par- 
ties agreed to settle complainant’s claim for damages resulting from 
market decline in the amount of $500.00 and that the negotiated 
amount was deducted from the invoice submitted by respondent and 
paid by complainant. Therefore, complainant’s complaint with respect to 
the $859.50 is hereby dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent Ernie Johnson 
and Son shall pay to complainant, as reparation, $640.50 with interest 
thereon at the rate of 8 percent per annum from August 1, 1976, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 18,778) 


WENDELL A. LYNDS v. ROBERT L. BURNETT, JR., d/b/a BURNETT BROKER- 
AGE COMPANY, a/t/a BEST POTATO PRODUCTS COMPANY, and/or 
ROBERT L. BURNETT, SR., d/b/a BEST POTATO PRODUCE COMPANY. 
PACA Docket No.2-4870. Decided September 22, 1978. 


Agreed purchase price — failure to pay — Admission of facts — by failure 
to file answer — Reparation awarded against respondent Robert L. Burnett, 
Sr. 


Where respondent Robert L. Burnett, Sr., the actual purchaser of the potatoes in issue, 
failed to pay complainant therefor, reparation of $4,545.45, the contract price, is 
awarded complainant against said respondent with interest. 


Cause of action — absence of — Dismissal as to Robert L. Burnett, Jr. 


Where respondent Robert L. Burnett, Jr., was not a party to the contract between respond- 
ent Robert L. Burnett, Sr., and complainant, the complaint against respondent 
Robert L. Burnett, Jr., is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499aet seq.). A timely 
complaint was filed in which complainant seeks an award of $4,545.45 
against one or both of the respondents in connection with a transaction 
in interstate commerce involving a truck shipment of potatoes from 
Maine to Providence, Rhode Island. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon both 
respondents. Respondent R. L. Burnett, Jr., filed an answer thereto de- 
nying liability. Respondent R. L. Burnett, Sr., did not file an answer to 
the complaint and is now in default. 


The amount claimed in the formal complaint exceeds $3000. However 
the parties have waived an oral hearing so the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements and to file briefs. No 
party has done so. 


FINDINGS OF FACT 


1. Complainant Wendell A. Lynds is an individual whose address is 
P.O. Box 33, Monticello, Maine. 


2. Respondent Robert L. Burnett, Jr. is an individual doing business 
as R. L. Burnett Brokerage Company, a/k/a Best Potato Products Com- 
pany, whose last known address is P.O. Box 4012, Virginia Beach, Vir- 
ginia. At the time of the transaction alleged herein this respondent was 
licensed under the Act. 


3. Respondent R. L. Burnett, Sr. is an individual whose last known ad- 
dress is 3409 Daisey Crescent, Virginia Beach, Virginia. At the time of 
the transaction alleged herein this respondent was operating subject to 
license under the Act. 


4. Pursuant to oral contract entered into between the complainant 
and respondent R. L. Burnett, Sr., purporting to act for Best Potato 
Products Co., complainant shipped from Monticello, Maine, during 
March 1977, by truck, three lots of, respectively, 45,000, 40,200, and 
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54,660 pounds of Maine processing grade potatoes to a receiver, NuWay 
Foods, 6 Bucklin Street, Providence, Rhode Island, all for the account of 
“Best Potato Co.” The agreed price for these potatoes was $3.25 per cwt. 
delivered. The potatoes were transported in complainant’s own truck, 
and were delivered to the receiver in Providence without mishap. 


5. On or about April 14, 1977, complainant invoiced the Best Potato 
Company, 1609 Oakfield Avenue, Norfolk, Virginia, for the total 
amount due for these three lots: viz.: $4,545.45. No part of such amount 
has been paid. 


6. Respondent filed a timely complaint herein on September 9, 1977, 
within nine months of the accrual date of its alleged cause of action. 


CONCLUSIONS 


R. L. Burnett, Sr. did not answer the complaint and is now in default. 
There is no question about his liability for these three lots. Accordingly a 
reparation award must be entered against him. 


The answer of R. L. Burnett, Jr. is to the effect that he had nothing to 
do with this transaction, did not authorize R. L. Burnett, Sr. to act for 
him, and that R. L. Burnett was not acting for him or Best Potato Prod- 
ucts Co. Complainant has offered no proof to connect Burnett, Jr. with 
the transaction. Accordingly the complaint against R. L. Burnett, Jr. 
must be dismissed. 


The complaint against R. L. Burnett, Jr. d/b/a R. L. Burnett Brokerage 
Company a/t/a Best Potato Products Company is dismissed. 


Within 30 days from the date of this order respondent R. L. Burnett, 
Sr. shall pay to the complainant as reparation the sum of $4,545.45 with 
interest thereon at the rate of 8 percent per annum from May 1, 1977, 
until paid. F 


Copies of this order shall be served upon the parties. 
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(No. 18,779) 


In re JERRY FREEMON TUCKER, d/b/a TUCKER PRODUCE Co. PACA Dock- 
et No. 2-4862. Decided July 18, 1978. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent flagrantly and repeatedly violated the Act in failing to pay promptly 
and in full for 35 lots of perishable agriculture commodities from six sellers as found 
herein, the facts and circumstances of said violations shall be published. 


Bonnie Luken, for complainant. 
G. W. Nicholson, Birmingham. AL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on December 12, 
1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April 6, 1976 through May 24, 
1977, respondent purchased and accepted, in interstate and foreign com- 
merce, from 6 sellers, 35 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $119,824.38. 


A copy of the complaint was served upon respondent. Respondent 
filed an answer to the complainant admitting all allegations of the com- 
plaint but denied the alleged violations were commited willfully. There- 
after, complainant filed a motion for decision. The following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 CFR 1.139). 

FINDINGS OF FACT 


1. Respondent, Jerry Freemon Tucker, is an individual doing business 
as Tucker Producer Co. whose address is 1432 Cherry Avenue, Birming- 
ham, Alabama. 
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2. Pursuant to the licensing provisions of the Act, license number 
661736 was issued to respondent on January 12, 1966. This license was 
renewed annually, and currently is in effect. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of April 6, 1976 through May 24, 1977, respondent purchased 
and accepted in interstate and foreign commerce from 6 sellers, 35 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
in the total amount of $119,824.38. 


4. Respondent asserted in his Answer that, “There appears to be a 
misprint as to one of the purchases from Rio Fresh, Inc., when it states 
‘4-12-74.’ ”. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 35 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


The complaint filed herein on December 12, 1977, and the statements 
set forth in the Motion for Decision, filed June 7, 1978, sought revoca- 
tion of respondent’s license. However, the complainant moved for a Deci- 
sion and Order “in the form attached hereto”. It was that Decision and 
Order which was served upon respondent, and which is herein issued. 
The Order as proposed by complainant, and as issued herein, does not re- 
voke respondent’s license. 


A finding is made that respondent has committed willful flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 


*The Decision and Order became final August 30, 1978.—Ed. 
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after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 18,780) 


In re WALKER & HAGAN PACKING HOUSE. PACA Docket No. 2-5192. 
Decided September 19, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for flagrant and repeat- 
ed violations of the Act in misrepresentation by markings as to size of four lots of 
tomatoes for shipment in interstate commerce. Respondent’s license as a registrant 
under the Act is suspended for 30 days. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on September 11, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that during April 1978, Respondent misrepresented by 
word, mark, stencil, label, statement, or deed, the size of tomatoes in 
four lots shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon Respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 
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FINDINGS OF FACT 


1. Respondent, Walker & Hagan Packing House, is a partnership com- 
posed of Reuben C. Hagan, Mack T. Hagan and Kirk B. Walker whose 
mailing address is P.O. Box 570726, Perrine, Florida 33157. 


2. Pursuant to the licensing provisions of the Act, license number 
700769 was issued to respondent on November 24, 1969, has been re- 
newed annually, and next is subject to renewal on or before November 
24, 1978. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. Asset forth in paragraph 5 of the complaint, during April 1978, re- 
spondent misrepresented by word, mark, stencil, label, statement or 
deed the size of tomatoes in four lots shipped, sold or offered to be sold 
in interstate commerce. The containers in which these tomatoes were 
packed and shipped by respondent were marked to denote the size of the 
tomatoes in the containers with words defined in the United States 
Standards for Grades of Fresh Tomatoes. Official inspection and certi- 
fication at the time of packing and/or prior to shipment in interstate 


commerce of the tomatoes disclosed these tomatoes were misrepresented 
because the cartons marked “small” contained off-size tomatoes in excess 
of the tolerance specified in the United States Standards for Grades of 
Fresh Tomatoes. Respondent was notified by the Inspection Service pri- 
or to the shipment of these four lots of tomatoes in interstate commerce 
that such lots failed to meet the size marked on the containers. 


5. The parties understand this Decision and Order relates solely to the 
four (4) lots of tomatoes misrepresented in violation of Section 2 (5) of 
the Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged 
in a complaint caused to be filed by the Acting Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture against Walker & Hagan Packing House on Septem- 
ber 11, 1978, under the authority contained in Section 8 of the Perisha- 
ble Agricultural Commodities Act (7 U.S.C. 499i) and relates to no other 
violation of the Perishable Agricultural Commodities Act or any other 
provision of law, and no representations or promises have been made by 
either party in that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 
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CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in the Finding of Fact 4 above. 


Respondent’s license is suspended for 30 days. 
This order shall become effective September 27, 1978. 
Copies hereof shall be served upon the parties. 


(No. 18,781) 


In re TOMATO MAN, INC. PACA Docket No. 2-5199. Decided September 
21, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for flagrant and repeat- 
ed violations of the Act in misrepresentation by markings as to size three lots of to- 
matoes for shipment in interstate commerce. Respondent therefore is suspended as 
a registrant under the Act for 25 days. 


Diane Langton, for respondent. 
John M. Himmelberg, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on September 19, 
1978, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
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keting Service, United States Department of Agriculture. The complaint 
alleges that during May 1978, respondent misrepresented by word, 
mark, stencil, label, statement, or deed, the size of tomatoes in three lots 
shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Tomato Man, Inc., is a Florida corporation, whose 
mailing address is P. O. Box 310, Immokalee, Florida 33934. 


2. Pursuant to the licensing provisions of the Act, license number 
662494 was issued to respondent on April 19, 1966, has been renewed 
annually, next is subject to renewal on or before April 19, 1979. 


3. The Secretary has jurisdiction over respondent and the subject 


matter involved herein. 


4. Asset forth in paragraph 5 of the Complaint, during May 1978, re- 
spondent misrepresented by word, mark, stencil, label, statement or 
deed the size of tomatoes in three lots shipped, sold or offered to be sold 
in interstate commerce. The containers in which these tomatoes were 
packed and shipped by respondent were marked to denote the size of the 
tomatoes in the containers with words defined in the United States 
Standards for Grades of Fresh Tomatoes. Official inspection and certifi- 
cation at the time of packing and/or prior to shipment in interstate com- 
merce of the tomatoes disclosed these tomatoes were misrepresented be- 
cause the cartons marked “small” contained undersize tomatoes in excess 
of the tolerance specified in the United States Standards for Grades of 
Fresh Tomatoes. Respondent was notified by the Inspection Service pri- 
or to the shipment of these three lots of tomatoes in interstate commerce 
that such lots failed to meet the size marked on the containers. 


5. The parties understand this Decision and Order relates solely to the 
three (3) lots of tomatoes misrepresented in violation of Section 2 (5) of 
the Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged 
in a complaint caused to be filed by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department of 
Agriculture against Tomato Man, Inc., on September 19, 1978, under 
the authority contained in Section 8 of the Perishable Agricultural Com- 
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modities Act (7 U.S.C. 499i) and relates to no other provision of law, and 
no representations or promises have been made by either party in that 
regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed flagrant and repeated violations of Section 
2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or ship- 
ping in interstate commerce the lots of misrepresented tomatoes as set 
forth in the Finding of Fact 4 above. 


Respondent’s license is suspended for 25 days. 


This order shall become effective September 28, 1978. 
Copies hereof shall be served upon the parties. 


(No. 18,782) 


In re MANUEL TREVINO. PACA Docket No. 2-5200. Decided September 
22, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for flagrant and re- 
peated violations of the Act in misrepresentation by markings as to size eight lots of 
tomatoes for shipment in interstate commerce. Respondent's license as a registrant 
under the Act is suspended for 55 days. 

Edward M. Silverstein, for complainant. 

Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on September 2, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that during April 1978, respondent misrepresented by 
word, mark, stencil, label, statement, or deed, the size of tomatoes in 
eight lots shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Manuel Trevino, is an individual whose mailing ad- 
dress is 585 S. W. 2nd Street, Florida City, Florida 33030. 


2. Pursuant to the licensing provisions of the Act, license number 
721004 was issued to respondent on December 21, 1971, has been re- 
newed annually, and next is subject to renewal on or before December 
21, 1978. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the Complaint, during April 1978, 
respondent misrepresented by word, mark, stencil, label, statement or 
deed the size of tomatoes in eight lots shipped, sold or offered to be sold 
in interstate commerce. The containers in which these tomatoes were 
packed and shipped by respondent were marked to denote the size of the 
tomatoes in the containers with words defined in the United States 
Standards for Grades of Fresh Tomatoes. Official inspection and certifi- 
cation at the time of packing and/or prior to shipment in interstate com- 
merce of the tomatoes disclosed these tomatoes were misrepresented be- 
cause the cartons marked “small” contained off-size tomatoes in excess 
of the tolerance specified in the United States Standards for Grades of 
Fresh Tomatoes. Respondent was notified by the Inspection Service 
prior to the shipment of these eight lots of tomatoes in interstate com- 
merce that such lots failed to meet the size marked on the containers. 
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5. The parties understand this Decision and Order relates solely to the 
eight lots of tomatoes misrepresented in violation of Section 2 (5) of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in 
a complaint caused to be filed by the Acting Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, against Manuel Trevino on September 21, 1978, 
under the authority contained in Section 8 of the Perishable Agricultur- 
al Commodities Act (7 U.S.C. 499i) and relates to no other violation of 
Perishable Agricultural Commodities Act or any other provision of law, 
and no representations or promises have been made by either party in 
that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling or offering for sale and/or 


shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in the Finding of Fact 4 above. 


Respondent’s license is suspended for 55 days. 
This order shall become effective October 3, 1978. 
Copies hereof shall be served upon the parties. 


(No. 18,783) 


WEISS BROKERAGE COMPANY v. VALLEY INDUSTRIES, LTD. PACA Docket 
No. 2-4657. Decided September 22, 1978. 
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Burden of proof — failure to sustain — Cause of action — absence of 
Dismissal 


Where complainant failed to sustain its burden of proof that respondent was a party to the 
contract and obligated to pay brokerage, the complaint is dismissed. 


George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Lonny R. Suko, Yakima, WA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
informal complaint was filed on October 1, 1976, and on May 23, 1977, a 
formal complaint was filed in which complainant seeks an award of 
$2,999 against respondent for brokerage fees in connection with an al- 
leged contract which, if performed, would have caused the movement of 
a quantity of pitted cherries in interstate commerce from Oregon or 
other northwestern points to the State of Michigan. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the complaint was served upon respondent 
which filed an answer denying liability thereunder. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant filed an opening statement in 
the form of affidavits, to which respondent filed answering affidavits. 
No party has filed a brief. 


FINDINGS OF FACT 


1. Complainant, Weiss Brokerage Company, is a corporation whose 
address is 500 North Michigan Avenue, Chicago, Illinois. 





WEISS BROKERAGE CO. v. VALLEY INDUSTRIES 
Cite as 37A.D. 1615 


2. Respondent, Valley Industries Ltd., is a corporation whose address 
is P.O. Box 485, Sunnyside, Washington. At the time of the transaction 
alleged herein respondent was subject to licensing under the Act. 


3. On or about May 20, 1976, complainant, acting as a broker, nego- 
tiated a sale of some pitted cherries between Frank E. Mack Company, of 
Beaverton, Oregon and Brady Farms of West Olive, Michigan. Com- 
plainant issued a sales confirmation of this transaction reading in pert- 
inent part as follows: 


BUYER BRADY FARMS *O.B. NORTHWEST 
14786 WINANS STREET 
WEST OLIVE, MI. 49460 


MR. BOB BRADY TERMS NET UPON RECEIPT OF 
INVOICE 


FRANK E. MACK CO. SHIPMENT (2)REEFER RAILCAR 
P.O. BOX 321 
BEAVERTON, OR. 97005 


MR. FRANK MACK ROUTING SEE BELOW 
QUANTITY 7,000 CTNS. 
SIZE 30 LBS. 
COMMODITY STRAIGHT PACK DARK SWEET CHERRIES 
PRICE S.A.P. 
1976 CROP & PACK 
U.S.D.A. GRADE “B” QUALITY OR BETTER 


MERCHANDISE WILL BE CONSIGNED AND INVOICED UPON SHIPMENT TO WEST 
MICHIGAN DOCK & COLD STORAGE, MUSKEGON, MICHIGAN. 


4% BROKERAGE DUE WEISS BROKERAGE COMPANY 


4. On or about June 28, 1976, upon agreement of the parties, their 
oral contract was modified, and complainant issued a new sales con- 
firmation to the parties reading in pertinent part as follows: 


BUYER BRADY FARMS F.O.B. NORTHWEST 
14786 WINANS STREET 
WEST OLIVE, MI. 49460 


MR. BOB BRADY TERMS NET UPON RECEIPT OF 
INVOICE 


SELLER FRANK E. MACK CO. SHIPMENT (2)REEFER RAILCAR 
P.O. BOX 321 
BEAVERTON, OR. 97005 


MR. FRANK MACK ROUTING SEE BELOW 
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QUANTITY:  8,350CTNS. 

SIZE: 30 LBS. 

COMMODITY: STRAIGHT PACK DARK SWEET CHERRIES, DUNKLEY PITTED 
PRICE: $0.32 PER LB. 

AMOUNT: $80,160 

1976 CROP & PACK 

U.S.D.A. GRADE “B” QUALITY OR BETTER 


MERCHANDISE WILL BE CONSIGNED AND INVOICED UPON SHIPMENT TO WEST 
MICHIGAN DOCK & COLD STORAGE, MUSKEGON, MICHIGAN. 


4% BROKERAGE DUE WEISS BROKERAGE COMPANY 


5. On or about July 26, 1976, complainant issued a superseding sales 
confirmation to Brady Farms and to respondent reading in pertinent 
part as follows: 


BUYER BRADY FARMS, INC. F.O.B. NORTHWEST 
14788 WINANS STREET 
WEST OLIVE, MI. 49460 


MR. BOB BRADY TERMS NET UPON RECEIPT OF 
INVOICE 


SELLER VALLEY INDUSTRIES, 
LTD. SHIPMENT (2)REEFER RAIL CARS 
P.O. BOX 321 
BEAVERTON, OR. 97005 


ATTN: MR. FRANK MACK ROUTING SEE BELOW 


QUANTITY: 8,350 CTNS. 
SIZE: 30 LBS. 


COMMODITY: STRAIGHT PACK DARK SWEET CHERRIES, DUNKLEY PITTED 
PRICE: $0.32 PER LB. 

AMOUNT: $80,160.00 

1976 CROP & PACK 

U.S.D.A. GRADE “B” QUALITY OR BETTER 


MERCHANDISE WILL BE CONSIGNED AND INVOICED UPON SHIPMENT TO WEST 
MICHIGAN DOCK & COLD STORAGE, MUSKEGON, MICHIGAN. 


THIS ORDER SUPERSEDES ORDER NO. 07650 DATED JUNE 28, 1976 TO REFLECT 
CORRECT NAME OF SELLER. 


4% BROKERAGE DUE WEISS BROKERAGE COMPANY 
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This was on the advice of Mr. Mack that his business had been purchased 
by respondent, and that respondent was honoring all commitments. 


6. Complainant, respondent and Brady entered into negotiations re- 
garding a fulfillment of this contract. However respondent never filled 
the order, and notified complainant on or before August 10, 1976 that it 
could not or would not do so. 


7. On or about August 23, 1976, complainant rendered a statement of 
brokerage to respondent in the amount of $3,206.40, no part of which 
has been paid. 


8. The informal complaint was filed on October 1, 1976, which was 
within nine months of the accrual of the alleged cause of action. 


CONCLUSIONS 


There is a sharp dispute in the record as to whether or not respondent 
ever assumed Mr. Mack’s obligations and/or whether or not it authorized 
him to so advise his customers. Mr. Mack’s affidavit unequivocally states 
that: 


Your affiant was advised by Mr. Merz of Valley Industries, Ltd., to handle sales 
for Valley Industries, Ltd., and to notify the brokers that the contracts with 
Frank E. Mack, Ltd., should be changed to substitute the name of Valley In- 
dustries, Ltd. as the seller. . . . 


On the other hand Mr. Merz’ affidavit directly contradicts this; viz.: 


I at no time advised Frank E. Mack to handle sales for Valley Industries, Ltd., 
or to otherwise notify brokers that the contracts of Frank E. Mack, Ltd. should 
be changed to substitute the names of Valley Industries, Ltd. as seller. Neither 
did Valley Industries, Ltd. ever hire Frank E. Mack as a salesman for it .... 
When telephoned by Maurice Weiss, I personally advised Mr. Weiss that Valley 
Industries, Ltd. had no contract with his brokerage firm and could not fill any 
orders for Dunkley pitted product which had been placed by Frank E. Mack. 


In addition respondent denies receiving the broker’s confirmation ad- 
dressed to it at Mr. Mack’s address. 


Although Valley Industries did apparently enter into negotiations 
with Weiss, and was apparently attempting to obtain the specialized 
equipment to fill the order, the record is not clear that Valley Industries 
ever considered itself bound by any firm contract, or that it so indicated 
to Weiss or Brady Farms. We find that complainant has failed to sustain 
its burden of proof that respondent was substituted as a party to the con- 
tract. 
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In addition we note that complainant nowhere alleges that respondent 
(or for that matter Mr. Mack) was in fact its principal. The evidence in- 
troduced by complainant seems to indicate that Brady Farms was its 
principal. The following is an excerpt from an August 23, 1976 letter 
from complainant to respondent transmitting its brokerage statement: 


Had your office even slightly indicated within two weeks after receipt of our 
Sales Memo that you had no Dunkley equipment to process the order, we might 
have been able to place the business elsewhere. 


The emphasized phrase indicates rather clearly that Weiss had been act- 
ing and was continuing to act as the agent of Brady, and there is nothing 
in the record to show that Mr. Mack or respondent was the party obli- 
gated to pay brokerage. 


For the foregoing reasons the complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,784) 


BILL OFFUTT, INC. v. MARVIN E. BERRY, d/b/a MARVIN BERRY COMPANY. 
PACA Docket No. 2-4497. Decided September 26, 1978. 


Order on reconsideration 


Diane Langton, Presiding Officer. 
Donald Kendall, Bakersfield, CA, for respondent. 
W. R. Goulet, Jr., Grafton, ND, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1030, as amended (7 U.S.C. 499a et seq.), an order 
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was issued on August 1, 1978, awarding reparation to complainant 
against respondent. On August 15, 1978, respondent filed a petition for 
reconsideration. In its petition for reconsideration respondent con- 
tended that the order of August 1, 1978, was in error. 


We have considered respondent’s petition for reconsideration and, in 
conclusion we find that respondent’s contentions are without merit and 
that the order is supported by the evidence applicable thereto. Accord- 
ingly, respondent’s petition for reconsideration should be and hereby is 
dismissed, without prior service upon complainant. 


The reparation awarded to complainant in the August 1, 1978 order 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 18,785) 


In re SUNSHINE TOMATO, INC. PACA Docket No. 2-5212. Decided Sep- 
tember 28, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for willfull and flag- 
rant violations of the Act in misrepresentation by markings as to size. Respondent 
therefore is suspended as a registrant under the Act for 15 days. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on September 27, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
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plaint alleges that on April 28, 1978, respondent misrepresented by 
word, mark, stencil, label, statement, or deed, the size of tomatoes in a 
lot shipped and sold in interstate commerce. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R 1.138). 


FINDINGS OF FACT 


1. Respondent, Sunshine Tomato, Inc., is a Florida corporation, whose 
mailing address is P. O. Box 1052, Homestead, Florida 33030. 


2. Pursuant to the licensing provisions of the Act, license number 
750909 was issued to respondent on January 9, 1975, has been renewed 
annually, and next is subject to renewal on or before January 9, 1979. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. Asset forth in paragraph 5 of the Complaint, on April 28, 1978, re- 
spondent misrepresented by word, mark, stencil, label, statement, or 
deed the size of tomatoes in a lot containing 1254 cartons shipped and 
sold to Wholesale Tomato Co., Knoxville, Tennessee, in interstate com- 
merce. The containers in which these tomatoes were packed and shipped 
by respondent were marked to denote the size of the tomatoes in the con- 
tainers with words defined in the United States Standards for Grades of 
Fresh Tomatoes. Official inspection and certification at the time of pack- 
ing and/or prior to shipment in interstate commerce of the tomatoes dis- 
closed these tomatoes were misrepresented because the cartons marked, 
“Small” and “Extra Small” contained off-size tomatoes in excess of the 
tolerance specified in the United States Standards for Grades of Fresh 
Tomatoes, as reported on official tomato certificates numbered 45977 
and 45978 issued on April 20, 1978. Respondent was notified by the In- 
spection Service prior to the shipment of said lot of tomatoes in inter- 
state commerce that such lot failed to meet the size marked on the 
containers. 


5. The parties understand this Decision and Order relates solely to the 
lot of tomatoes misrepresented in violation of Section 2 (5) of the Perish- 
able Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in a com- 
plaint caused to be filed by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
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Agriculture against Sunshine Tomato, Inc., on September 27, 1978, 
under the authority contained in Section 8 of the Perishable Agricul- 
tural Commodities Act (7 U.S.C. 499i) and relates to no other provisions 
of law, and no representations or promises have been made by either 
party in that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed a willful and flagrant violation of Section 
2 of the Act (7 U.S.C. 499b) by selling and shipping in interstate com- 
merce the lot of misrepresented tomatoes as set forth in the Finding of 
Fact 4 above. 


Respondent’s license is suspended for 15 days. 


This order shall become effective October 1, 1978. 


Copies hereof shall be served upon the parties. 
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